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Summary of Testimony
NASUCA represents state utility consumer advocates from 42 states who primarily represent the
interests of resdentid utility consumers. The éectricity title of the proposed Energy Policy Act of 2003is
opposed by NASUCA because it would allow large, unnecessary, and unjustified rate incentive
allowances for owners of electricity transmission lines under the jurisdiction of the Federal Energy
Regulatory Commission (FERC). NASUCA estimates that a set of transmission investment incentives

currently proposed by FERC, whichwould be authorized if the bill were enacted, will cost goproximately

$13 hillion, with no demongtration that such incentives are needed or cost beneficid. Indeed, the bill
would provide needless additional compensation providing windfall allowances for utilities who already
have performed the very activities the financial incentives are intended to stimulate.

The bill would also eliminate protections of the Public Utility Holding Company Act
(PUHCA) and FERC merger review authority, which are existing measures intended to protect
consumers from utility holding company abuses and the exercise of market power. Accordingly,
NASUCA has concluded that passage of the electricity title of this bill is not in the overall interests of

utility consumers, and urges that it be eliminated..



Testimony of Gerald Norlander
for
National Association of State Utility Consumer Advocates
Before the
House Subcommittee on Energy and Air Quality
Hearingon
Proposed Energy Policy Act of 2003
March 14, 2003

Chairman Barton And Members Of The United States House of Representatives Subcommittee on Energy
And Air Qudity:

Thank you for inviting me to testify today for the Nationa Associaion of State Utility Consumer
Advocates (NASUCA) regarding the proposed Energy Policy Act of 2003. My name is Geradd
Norlander. | am the Chairman of the Electricity Committee of NASUCA, and | am the Executive Director
of the Public Utility Law Project of New York, Inc. (PULP)." NASUCA isanationa association of
consumer advocate offices with membersin 42 sates and the Digtrict of Columbia NASUCA members
are charged by their respective state laws with the responsibility to represent consumers in utility
proceedings before state and federa regulatory commissions and courts.

Numerous NASUCA membersarefrom satesthat restructured their wholesde and retall eectricity
indudtries, others are from states that have hated or dowed industry restructuring, and till othersarefrom
dateswith traditiona verticaly integrated utility industry structures. Today, | am spesking on behdf of al
NASUCA membersin oppostion to Title VIl of the proposed Energy Policy Act of 2003, the eectricity

titleof thebill. Thisunified opposition reflectsanationa consensus of state consumer advocatesthat the hill,

if enacted, would be detrimenta to the public interest and interests of retail consumers.

1 PULP, anon profit organization representing the interests of low income utility consumers, is an

Associate Member of NASUCA , with offices at 90 State Street, Suite 601, Albany, New Y ork 12207.



1. Rate Incentives to Promote Capital Invessment in New Transmission Facilities are
Unnecessary and the Costs are Not Justified.

Section 7011 of the proposed Energy Policy Act of 2003 bill would add anew Section 215 of the
Federa Power Act requiring the Federal Energy Regulatory Commission (FERC) within one year to
edablish new rules for “incentive-based and performance-based rate trestments to promote capital
investment” by dectricity tranamisson utilities, “to support economicaly efficient markets for the sale of
electricity at wholesdle” This language would authorize a pending FERC proposd to increase interdate
electricity transmission rate alowances.? Thebill alows FERC to set the amount of thefinancid incentives.
The pending FERC proposd, made without the benefit of any enabling legidation to change the way
electricity tranamission rates are set under the Federal Power Act, isto alow automatic increasesin the
return on equity (ROE) for transmission invesments, well beyond the levd normdly dlowed in the
development of just and reasonable rates. These ROE “adders” are intended to reward utilities for
divesting control over their transmission assets to regional transmission organizztions (RTOs), for
outright divestiture of these assets to newly created “Independent Transmission Provider (ITP)”
utilities, and for construction of new transmission facilities. Control and ownership of the facilities
would shift to regional transmission organizations and the new transmission service utilities which
would operate new and expanded transmission service spot markets. Cooperating utilities will receive
ROE bonuses, well above the normally calculated reasonable rate of return on equity invested, of 200

basis points - 2% - for existing transmission facilities, and 300 basis points- 3% - for new investments in

transmission. Nothing in the proposed FERC rule requires any showing that these bonus-conferring

2 Proposed Pricing Policy for Efficient Operation and Expansion of the Transmission Grid,
FERC Docket No. PL03-1-000.



actions are cost effective, and nothing in the proposed bill places any upper limit on the rate making

incentives.

Inresponseto the FERC proposa sfor ROE “adders,” NASUCA commissioned an examination of
the cost and policy implications, and isfiling commentsthisweek in the pending FERC proceeding. | would
like to highlight severd conclusions of those comments, which are attached to my testimony as an exhibit:

NASUCA cdculatesthe cost of the current FERC initiative, if fully utilized by tranamisson owners,

will cost consumers over $13 hillion, or gpproximately $711 million per year for the 19 year time

horizon in the FERC proposal. This is a conservative estimate of the potential cost of these
investment incertives, and it virtudly offsats the putative $725 million per year benefit of forming

Regiond Transmisson Organizations, a benefit estimate that is controversd for its optimism.

The$13 hillion incentiveisunnecessary and will provide noincrementa benefit in many areeswhere

transmisson owners dready have agreed to turn over control of ther systems to regiond

transmission organizations (RTOs) or independent system operators (1SOs).

If Congress seeks to encourage nationa adoption of the system proposed by FERC, such ROE

incentives may only impede that result. States that have not gpproved divedtiture of transmisson

fecilities owned by State-regulated utilities may be more reluctant to do so if automatic cost

increases are the result, without any clear, offsetting benefits.

PUHCA Should Not be Repealed
Section 7043 of thebill would reped the Public Utility Holding Company Act (PUHCA). PUHCA

is a statutory bulwark againgt reassembly of vast utility holding company empires, abuse of captive



ratepayers to subgdize faling unregulated ventures, and ingppropriate transactions between regulated
utilities and unregulated affiliates. NASUCA has adopted the following resolution on this subject:
“in conddering action affecting regulaion or the structure of the dectric industry, including
PUHCA reped or reform, Congress should require federd regulatory agencies to: 1)
prevent abusive or preferentid affiliate transactions, 2) continue oversight and protection
over corporate and market structure to prevent abuses to consumers and competition, 3)
disallow cogts which are not prudent and reasonable from wholesde rates, 4) exercise
aufficient regulatory authority to prevent ratepayers from bearing any risk of utility
divergfication and to prohibit cross-subsdies between regulated and nonregulated
subsdiaries....” NASUCA Resolution 1996-04, Urging the Congress and Federal
Agencies to Address Market Power as a Component of Any Federal Restructuring
Action.
The Enron debacle and its aftermath reved sthe recurring tendency of holding companiesin financid trouble
to look to regulated affiliates as a source of credit, cash, or other resources, dl at the expense of captive
utility consumers. The bill would iminate current PUHCA ownership restrictions on non geographicaly
contiguous utilities, would limit state and federa regulatory agency access to books and records of the
holding company to the costs of regulated entities, would require a showing of necessty for regulators to
examine holding company books, and could make much information regarding holding company afiliate
transactions, obtained in regulatory proceedings, confidentid. PUHCA remains an essentid consumer
protection which should bevigilantly enforced, not repedled. A copy of NASUCA' sresolution on PUHCA

is attached.



FERC Merger Review Authority Should Not be Repealed.

Section 7101 of the bill would repeal Section 203 of the Federal Power Act, which includesFERC
review of proposed utility mergers. The rationde for the reped is that review of a merger of eectricity
utilitiesis performed by other agencies and that any further review by FERC would be redundant. FERC
review of mergers of dectricity utilities under its jurisdiction should be preserved. There is a growing
understanding that the nature of dectricity and evolving dectricity markets may permit the subtle exercise of
market power, without overt colluson, even by entitieswith market sharestypicaly alowed by regulatorsin
other industries. Many of the benefits projected by FERC in its efforts to create broader geographic
marketsfor dectricity, at dgnificant expense, rest upon the assumption that flawsin exising marketswill be
mitigated if buyerscan find more sdlersinthe expanded trading aress. If, however, industry consolidationis
alowed to occur smultaneoudy with costly expansions to marketing aress, that god may be frustrated if
mergers result in a concentration and regppearance of market power. FERC should have continued
authority to scrutinize and regject proposed dectric industry mergers, under evolving sandardsfor measuring
market power in dectricity markets, and Section 203 of the FPA should not be repealed.

Reliability

Subtitle C of the bill addresses the issue of system reliability by dlowing FERC to recognize a
standards- setting Electric Reliability Organization. At the present time, rdiagbility standards for the bulk
electric grid sysem are set by a voluntary organization, the North American Electric Rdiability Coundil.
Placing the development and review of eectric system rdiability on firmer statutory ground has been
supported by NASUCA as an independent measure in recent years. In 1998 NASUCA adopted the

following resolution, in recognition that the cooperative and voluntary underpinnings of NERC standards



need strengthening, particularly in areas where competitive concerns may weaken traditional cooperation
among uilities, and thus thresten rdiability:

**** NASUCA supports efforts to develop a national reliability organization that will
continue the vital functions now performed by NERC, and will do so in a manner that
Is competitively neutral and recognizes the paramount concerns of consumers in a
reliable electric system;

**** NASUCA supports efforts to establish an independent Board of Directors that
will govern NERC (or any successor national organization) in a competitively neutral
manner that will benefit all consumers and that will not be dominated or controlled by
any particular industry participant or segment;

* * * * NASUCA supports federal legislation that would clarify FERC authority to
review the reliability requirements imposed by NERC (or any successor national
organization) and to ensure that such requirements are adopted and implemented in a

manner that benefits all consumers * * * * NASUCA Resolution 1998-07, Urging the
Establishment of an Independent Board to Govern Electric Reliability Matters and
the Enactment of Federal Legislation to Ensure FERC Jurisdiction Over the Actions
of Such a Board in the Future.

The provisons in Section 7031 are congstent with NASUCA's pogtion regarding rdiagbility. Ther
incluson, however, is not sufficient judtification to enact any of the other remaining provisons d the

electricity title of the proposed Energy Policy Act of 2003.

Conclusion

In conclusion, the bill would dlow large and unwarranted rate alowances for owners of existing
eectricity tranamisson lines and facilities under FERC jurisdiction. Ultimatdy these dlowances will be
trandated into rate increases borne by end-use consumers unless the increased dlowances are
demondtrated to be cost effective. NASUCA has shown in the atached comments regarding FERC's
pending trangmission incentive proposas that the proposed ROE adders may cost $13 hillion, are
unnecessary windfdlsfor utilitiesthat have aready donethe actsintended to be induced, and are not likely

to be cost effective.



The hill would diminate longstanding protections of the Public Utility Holding Company Act
(PUHCA) intended to protect consumersfrom utility holding company abuses, and would diminateexisting
authority of FERC to review proposed utility mergers. In light of recent indtances of energy market
meanipulation, holding company abuses, and the possibility of further industry consolidation in the aftermath
of mgor losses incurred by energy generation and trading companies, it is clear the consumers need
continued, not less, protection from the exercise of market power in the eectricity markets under FERC
jurisdiction. For thesereasons, NASUCA has concluded that passage of the Electricity title of thishill isnot

intheinterests of utility consumers. NASUCA thererefore urges that the eectricity title be diminated.

| want to thank Chairman Barton and the subcommittee again for permitting me to share
NASUCA'’sviewson theseimportant issues. | would be happy to answer any questionsyou may have a

thistime.
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1. NASUCA Commentsin Proposed Pricing Policy for Efficient Operation and Expansion of
the Transmission Grid , FERC Docket No. PL 03-1-000.

2. NASUCA Resolution 1996-04, Urgingthe Congressand Federal Agenciesto Address Market
Power as a Component of Any Federal Restructuring Action.

3. NASUCA Resolution 1998-07, Urging the Establishment of an Independent Board to
Govern Electric Reliability Mattersand the Enactment of Federal Legislation to Ensure FERC
Jurisdiction Over the Actions of Such a Board in the Future.



