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CERTIFICATE AS TO PARTIES, RULINGS AND RELATED CASES

A. Parties and Amici

Parties in the instant petition are:

Petitioner in this case is the National Association of State Utility Consumer Advocates (“NASUCA”).

Respondents in this case are the Federal Communications Commission (“FCC”) and the United States of America.

Intervenors in this (consolidated) case are:

United States Telecom Association

SBC Communications Inc.

BellSouth Corporation

WorldCom Inc.

Bridgecom International

AT&T Wireless

Allegiance Telecom Inc.

Cbeyond Communications LLC

Focal Communications Corporation

McLeodUSA Telecommunications Services Inc.

Mpower Communications Inc.

TDS Metrocom LLC

National Association of Regulatory Commissioners

Covad Communications Company

Information Technology Association of America

Michigan Public Service Commission

T-Mobile USA Inc.

Public Service Commission of the State of New York

Nextel Communications Inc.

Catena Networks Inc.

Verisign Communication Services

Arizona Corporation Commission

National Telecommunications Cooperative Association

Conversent Communications LLC

Birch Telecom Inc.

Z-Tel Communications Inc.

Association for Local Telecommunications Services

Promoting Active Competition Everywhere Coalition

Talk America Inc.

People of the State of California/California Public Utilities Commission 

Competitive Telecommunications Association/ASCENT Alliance

B. Ruling Under Review

Petitioner seeks review of the FCC’s August 21, 2003 Report and Order and Order on Remand, In the Matter of Section 251 Unbundling Obligations of Incumbent Local Exchange Carriers, CC Docket No. 01-338; In the Matter of Implementation of the Local Competition Provisions of the Telecommunications Act of 1996, CC Docket No. 96-98; In the Matter of Deployment of Wireline Services Offering Advanced Telecommunications Capability, CC Docket No. 98-147, FCC 03-36 (rel. August 21, 2003) (“Triennial Review Order”).  The Triennial Review Order was released on August 21, 2003.  A summary of the Triennial Review Order was published in the Federal Register on September 2, 2003, at 68 Fed. Reg. 52276-52306.

C. Related Cases

Petitions for review of the Triennial Review Order were filed by 13 parties in 11 circuit courts within 10 days of publication of the Triennial Review Order.  On September 16, 2003, pursuant to the random lottery procedure of 28 U.S.C. § 2112(a)(3), the petitions were transferred to the U.S. Court of Appeals for the Eighth Circuit (“Eighth Circuit”) by the Judicial Panel on Multidistrict Litigation.  On September 30, 2003, the Eighth Circuit issued an order transferring the consolidated cases to the U.S. Court of Appeals for the D.C. Circuit.  The lead petition was filed by United States Telecom Association and re-docketed as Case No. 03-1310.  By orders of this Court dated October 29, 2003 and November 14, 2003, Case Nos. 00-1012 (United States Telecom Association v. FCC) and 00-1015 (United States Telecom Association v. FCC) were consolidated with 03-1310 (with 00-1012 as the lead case) and the petitions for review of the Triennial Review Order filed by:


Verizon Telephone Companies (03-1311)


Qwest Communications International Inc. (03-1312)


Eschelon Telecommunications Inc. (03-1313)


NuVox Inc. (03-1314)


Conversent Communications LLC (03-1315)


Allegiance Telecom Inc. (03-1316)


Sage Telecom (03-1317 & 1320)


SniP LiNK (03-1318)


WorldCom Inc. (03-1319)


Mpower Communications Corp. (03-1324)


TDS Metrocom (03-1325)


RCN Telecommunications Services Inc. (03-1326)


Cbeyond Communications LLC (03-1327)


El Paso Networks LLC (03-1328)


McLeodUSA Telecommunications (03-1329)


LDMI Telecommunications Inc. (03-1330)


AT&T Corp. (03-1331)


Z-Tel Communications Inc. (03-1338)


Focal Communications Corporation (03-1339)


Birch Telecom Inc. (03-1342)


Promoting Active Competition Everywhere Coalition (03-1347)


People of the State of New York and Public Service Commission of the State of New York (03-1348)


Covad Communications Company (03-1360)


Bridgecom International Inc. (03-1372)


KMC Telecom Inc. (03-1373)


Talk America Inc. (03-1385)


National Association of State Utility Consumer Advocates (03-1389)


People of the State of California and Public Utilities Commission of the State of California (03-1391)


Pennsylvania Public Utility Commission (03-1393)


National Association of Regulatory Utility Commissioners (03-1394)


DataNet Systems, Inc. (03-1395)


Manhattan Telecommunications (03-1400)


InfoHighway Communications Corporation (03-1401)


National Association of State Utility Consumer Advocates (03-1442)
 

CORPORATE DISCLOSURE STATEMENT


Pursuant to Rule 26.1 of the Federal Rules of Appellate Procedure and D.C. Cir. Rule 26.1, NASUCA submits the following corporate disclosure statement.

NASUCA is a non-profit corporation incorporated in the State of Florida. NASUCA is an association of 44 advocate offices in 42 states and the District of Columbia. NASUCA’s members are designated by laws of their respective jurisdictions to represent the interests of utility consumers before state and federal regulators and in the courts. NASUCA member offices operate independently from the regulatory commissions in their states. Some are separately established utility advocate organizations, while others are divisions of larger departments, such as the Office of Attorney General. NASUCA associate and affiliate member offices also serve utility consumers, but have not been created by state law or do not have statewide authority. 

In accordance with D.C. Cir. Rule 26.1(b), NASUCA is not required to list the names of its members.
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STATEMENT OF ISSUES PRESENTED FOR REVIEW 

I.
The FCC lacked the authority to require states to conduct proceedings in order to contradict its national finding -- based on the record -- that competitors are impaired in the mass market without access to ILEC unbundled local switching (“ULS”). The FCC also lacked authority to require states to cure impairment for ULS.

II.
Having consistently found that the “impairment” standard was a lower standard than the “necessary” standard, the FCC lacked a basis to adopt an impairment standard that is indistinguishable from the unchallenged necessary standard.

STATEMENT OF THE CASE

Of the briefs filed on December 31, 2003 by respondent FCC and parties supporting respondent, only respondent’s addresses any of the issues presented in Petitioner NASUCA’s Initial Brief. The FCC asserts that NASUCA lacks standing in this appeal. The FCC also touches on NASUCA’s argument that the FCC went too far in ordering states to cure impairment. 

STATEMENT OF FACTS

NASUCA has nothing to add to the statement of facts in its Initial Brief.

SUMMARY OF ARGUMENT

NASUCA has standing in this appeal, because the TRO harms the residential and small business consumers represented by its members by reducing the competitive choices available to those consumers. The substantive arguments raised by the FCC do not support the TRO’s ultra vires actions to restrict such competition. 

ARGUMENT

I. Standard of Review

In USTA, this Court did not explicitly state the standard of review it was applying to the UNE Remand Order.
 In Verizon, however, the Supreme Court applied the Chevron standard.
 Respondent FCC is in accord.
 

II. NASUCA has standing in this appeal.

The FCC asserts that NASUCA’s “brief never explains how the agency actions it challenges have injured the consumer interests it represents.”
 This is incorrect.

The Statement of Facts in NASUCA’s Brief described the importance of the unbundled network element platform (“UNE-P”) to competitive local telephone service for the residential and small business consumers that NASUCA’s members represent. 
 The Statement of Facts noted that the vast majority of residential local competition in this country is accomplished through CLECs’ access to the UNE-P.

Based on decisions the FCC made for the UNE-L and for shared transport, 
 ULS for the mass market is the key element of the UNE-P. Although the FCC made a national finding of impairment for mass market ULS, it then required the states to contradict that finding.
 It also required the states to take affirmative action to cure the impairment where found.
 The FCC also adopted a standard for impairment that was virtually identical to the supposedly higher “necessary” standard for proprietary network elements.
 

These FCC actions, individually and collectively, obviously make it less likely that ILECs will be required to offer ULS and will thus reduce the availability of the UNE-P. This will have a negative impact on the competitive opportunities available to the residential and small business customers represented by the government agencies that are NASUCA members. That injury -- evidence of which was cited in NASUCA’s Initial Brief
 -- fulfills the “substantial probability” standard of Sierra Club v. EPA, 292 F.3d 895, 899-900 (D.C. Cir. 2002), and gives NASUCA standing here. 

III.
The FCC avoids responding to NASUCA’s substantive arguments on its requirements to cure impairment.

The FCC states that the “plan to improve hot cut performance” was “designed to advance the statute’s procompetitive goals.” 
 Yet merely restating the goal -- which is all the FCC’s brief does -- is not sufficient justification for the detailed actions, going far beyond the hot cut requirement, that the TRO requires of all the states. The first paragraph of the TRO cited by the FCC in support, ¶ 460, speaks of the direction to “state commissions to take specific actions designed to alleviate impairment in markets over which they have jurisdiction,” but, again, does not explain the source of that authority. The second paragraph cited, ¶ 487, says that “[w]e conclude that … loop access barriers … may be mitigated through the creation of a batch hot cut process,” and also fails to show the source of the authority. 

The “barrier to entry” cited by the FCC that is removed by the batch hot cut process is not a barrier to all entry but, instead is an additional cost of facilities-based competition. As shown in NASUCA’s Initial Brief, the Act does not contain the emphatic preference for facilities-based competition that the FCC asserts.
 Further, the FCC has not justified why it took these steps to cure impairment only for ULS, and not for any other UNE.

Having made its finding of national impairment for mass market ULS, the FCC then took affirmative steps to require states to limit and reverse its national finding and, in fact, required the states to “cure” impairment for ULS. This was done by requiring the continuing state impairment proceedings, 
 by requiring the states to develop the batch hot cut process, 
 and by requiring the states to adopt practices to cure impairment where found.
 The general procompetitive authority cited by the FCC cannot sanction such detailed requirements, 
 especially when these create the substantial risk of eliminating the competition already enjoyed by residential customers. This is true even under Chevron deference.
 

IV.
The impairment standard is substantially similar to the “necessary” standard.

NASUCA argued that the FCC, without explanation, made the “necessary” standard and the “impairment” standard practically equivalent,
 despite the long-standing, court-approved policy that “necessary” is a stricter standard than “impairment.”
 The FCC’s rebuttal is circular rather than responsive, merely quoting the definitions from the TRO.
 

The definitional quotation, however, supports NASUCA’s point. If lack of unbundled access would be uneconomic, it would be precluded.
 Conditions that would make entry into a market uneconomic would preclude entry into that market. Further, under the competitive paradigm created by the Act, it is difficult to imagine conditions that would preclude entry into a market that would not also make entry into that market uneconomic. 

CONCLUSION

NASUCA petitioned for review because the portions of the FCC’s Triennial Review Order in its Initial Brief exceeded FCC jurisdiction and authority, were arbitrary, capricious, an abuse of discretion, and otherwise contrary to law.  Although the FCC, the states and the CLECs correctly argue that the FCC’s national finding of impairment was proper,
 and the FCC, the states and the CLECs argue that the FCC’s delegation of authority to the states was proper,
 this does not make proper the FCC’s requirement that the states contradict the national finding,
 based on a heightened definition of impairment. NASUCA again respectfully requests that this Court declare unlawful, vacate, enjoin, and set aside the Order.
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� Motion to intervene pending.


� NASUCA later moved to dismiss and filed the present Petition. NASUCA also moved to consider its brief filed on December 1, 2003 as the Petitioner’s brief for this docket. Those motions were granted by order of the Court dated January 7, 2004. 


� The motion to consolidate 03-1442 with 00-1012 et al. was granted by order of the Court dated January 7, 2004.


� United States Telecom Ass’n v. FCC, 290 F.3d 415 (D.C. Cir. 2002), cert. denied, 123 S. Ct. 1571 (2003).


� Verizon Communications v. FCC, 535 U.S. 467, 502, 152 L.Ed.2d 701, 122 S. Ct. 1646 (2002), citing Chevron U.S.A. v. Natural Resources Defense Council, Inc., 467 U.S. 837, 843-845, 81 L.Ed.2d 694, 104 S. Ct. 2778 (1984).


� FCC Brief at 19-20. References are to the various briefs filed on December 31, 2003.


� Id. at 94. 


� NASUCA ex parte letter (February 13, 2003) at 2. The UNE-P is a combination of the local loop (“UNE-L”), unbundled local switching (“ULS”) and unbundled transport. Id. 


� Id. 


� Triennial Review Order, ¶ 211 (UNE-L); id., ¶ 534 (shared transport).


� TRO, ¶ 493.


� TRO, ¶¶ 487-488, 521. 


� Id., ¶ 84.


� NASUCA Brief at 3-4. 


� FCC Brief at 94.


� NASUCA Brief at 7-8. In its brief, the FCC cites 47 U.S.C. § 706 as a source of authority for its preference for facilities-based advanced services. FCC Brief at 53. Even if valid, the preference cannot reasonably be stretched to cover all services. 


� Id., ¶ 527.


� Id., ¶ 487-488. 


� Id., ¶ 521 (emphasis added). 


� Id., n.1627.


� In this case, the intent of Congress is not clear. Chevron, 467 U.S. at 842-843. Further, the FCC has not pointed out any basis for its actions that is a permissible construction of the statute. Id. at 844. 


� NASUCA Brief at 12. 


� USTA, 290 F.3d at 415.


� FCC Brief at 94.


� See NASUCA Brief at 12.


� FCC Brief at 27-39; State Brief at 3-4; CLEC Brief at 2-7.


� FCC Brief at 39-44; State Brief at 2-9; CLEC Brief at 9-10.


� The states attempt to characterize the FCC’s delegation as voluntary for the states. See State Brief at 1, 4, 6, 7. This is hardly true. See TRO, ¶ 527. 
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