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 SEQ CHAPTER \h \r 1Magalie Roman Salas, Secretary
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888 First Street, N.E.
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Procedures for the Establishment,








Approval and Enforcement of Electric








Reliability Standards








Docket No. RM05-30-000

Dear Secretary Salas:



Please find for e-filing the Comments of The National Association of State Utility Consumer Advocates, in the above referenced proceedings.



A copy of the request has been served upon all parties designated on the Commission’s office Service list, in accordance with Rule 2010 of the Commission’s Rules of Practice and Procedure.







Very truly yours,







/s/ filed electronically







On Behalf of:







National Association of State Utility Consumer 








Advocates







8300 Colesville Road, Suite 101







Silver Spring, MD 20910







301-589-6313

UNITED STATES OF AMERICA

BEFORE THE

FEDERAL ENERGY REGULATORY COMMISSION

Rules Concerning Certification of the

:

Electric Reliability Organization; and

:

Procedures for the Establishment,


:

Docket No. RM05-30-000

Approval and Enforcement of Electric

:

Reliability Standards




:

_____________________________________________________________________________

COMMENTS OF THE NATIONAL ASSOCIATION OF 

STATE UTILITY CONSUMER ADVOCATES

_____________________________________________________________________________



On September 1, 2005, the Commission issued a Notice of Proposed Rulemaking in the above-captioned docket.  This Notice is the first step in implementing the newly-enacted (as part of the Energy Policy Act of 2005) Section 215 of the Federal Power Act, which requires the Commission to issue rules providing for the certification of an Electric Reliability Organization (“ERO”), and in turn, for the ERO to establish and enforce, subject to Commission review, mandatory reliability standards for the nation’s bulk-power supply system.  Section 215 requires that the Commission issue its final ERO rules no later than 180 days from enactment, which occurred on August 8, 2005.   



The National Association of State Utility Consumer Advocates (“NASUCA”) is an association representing 44 state utility consumer advocate offices in 41 states and the District of Columbia.  Each of these offices is authorized by the laws of their respective jurisdictions to represent the interests of utility consumers in matters before state and federal regulators and courts.  In pursuit of their prescribed responsibilities, NASUCA members often become involved with organizations whose activities have some bearing on the conduct of utility operations.  Such has been the relationship between NASUCA and the North American Electric Reliability Council (“NERC”).  A NASUCA member served on the NERC Board of Directors from 1996 to 2001 and after a 2001 changeover to an independent Board, NASUCA members have served on NERC’s Stakeholder Committee.  In addition, NASUCA members have served on all of NERC’s major committees and several important working groups and task forces, including the working group that helped to formulate the legislative proposal that ultimately became the reliability section of the Energy Policy Act of 2005.  It is from such experience that NASUCA offers the following comments.  

I.
INTRODUCTION



In June 1998, a full seven years before passage of the Energy Policy Act of 2005 (“the Act”), NASUCA adopted a resolution endorsing the establishment of a national reliability organization and clarification of the Commission’s authority to oversee the imposition of mandatory reliability standards.  NASUCA resolved in 1998 that:

NASUCA supports efforts to establish an Independent Board of directors that will govern NERC (or any successor national organization) in a competitively neutral manner that will benefit all consumers and that will not be dominated or controlled by any particular industry segment.

And NASUCA further resolved that:

NASUCA supports federal legislation that would clarify FERC authority to review the reliability requirements imposed by NERC (or any successor national organization) and to ensure that such requirements are adopted and implemented in a manner that benefits all consumers.



Since the passage of that resolution in 1998, NASUCA has worked alongside the NERC Board and other industry organizations to support the passage of the reliability provisions that were finally passed as part of the Energy Policy Act of 2005.



NASUCA also supports the overall thrust and many of the terms of the regulations that FERC has now proposed to implement this important new provision of federal law and NASUCA urges prompt implementation of the regulations in a manner that will ensure the reliability of the bulk power system. 



NASUCA wishes to underscore that it is the consumers represented by its members who bear the cost of maintaining a reliable electric system, but who also bear the primary share of the costs when reliability fails, as it did in August, 2003, when a blackout affected significant portions of the Northeast and Midwest United States.  NASUCA submits that the causes of that widespread and crippling blackout were substantially avoidable and its occurrence was entirely unacceptable.  NASUCA sees the regulations under development in this docket as the cornerstone for significantly reducing the possibility that such events will occur in the future. 



While the Commission invited comment on numerous issues in its NOPR, NASUCA will focus its comments on several issues of governance and public accountability that are of particular concern to NASUCA members.  These issues include: (1) the importance of having consumer representation on the stakeholder and various other committees of the ERO and regional organizations; (2) the funding of these organizations in a manner that is equitable to the consumers who will ultimately pay the costs of the organizations; (3) the need for a transparent and effective enforcement process; (4) the importance of full and prompt public disclosure of all confirmed violations of reliability standards.  NASUCA’s focus is driven by the fact that the costs of the ERO and its subsidiary regional organizations, as well as the costs of implementing the reliability standards that the ERO establishes, will ultimately be borne by the consumers that NASUCA members represent.  This inescapable fact must not be overlooked in the development of these regulations.



It should also be noted that NASUCA endorses a number of the principles set forth by the Bilateral Electric Reliability Oversight Group (“BEROG bilateral principles”) that are referred to in Paragraph 8 of the NOPR and NASUCA draws on these principles, where indicated, to support the comments it offers.   

II.
Comments on Specific Sections of the Proposed Regulations



Section 38.3 – Electric Reliability Organization Certification



1.
Consumer Representation and Balanced Decisionmaking


As noted above, an overarching principle for NASUCA in these comments is that because consumers pay the costs of reliability, they should have representation at all stages of the reliability oversight process.  A corollary to that principle is that such representation should be at no additional cost to consumer representatives.  Consumers should not have to pay twice – through rates and then again through membership fees or dues to the ERO or its subsidiary organizations – for the right to participate in the reliability process.  Moreover, any potential to utilize expensive dues or membership fees as a means of limiting consumer participation in the ERO or its subsidiaries must be strictly guarded against.


Consistent with Section 215 (c)(2)(A) of the Act, the proposed rule at §38.3(b)(2)(i) states that in order to be certified as an ERO, an organization must assure “fair stakeholder representation in the selection of its directors and balanced decisionmaking in any Electric Reliability Organization committee or subordinate organizational structure.”  NASUCA respectfully submits that “fair stakeholder representation” and “balanced decisionmaking” cannot possibly be obtained without a full opportunity for consumer representation.  Indeed, the existing NERC governance and committee structures have explicitly recognized the importance of consumer representation since at least 1996.


NASUCA submits that consumer representatives should be entitled to membership and voting rights in the ERO and any regional entities that are delegated certain ERO functions pursuant to §38.7 of these regulations.  At the ERO and at any regional entity that has an independent board, consumers should be fully represented on the stakeholder committees that advise the board. Where a regional entity uses a stakeholder board, consumers must have direct representation on that board.


In addition to the need for consumer representation, NASUCA supports the BEROG bilateral principle which states that voting rights should be structured so that no single sector is able to veto and no two sectors are able to control the outcome of a particular decision.  NASUCA encourages the Commission to consider inclusion of this principle in the final regulations.  In the same vein, and mindful that the Act and the proposed regulations call for the ERO’s board to be independent of the users, owners and operators of the bulk-power system, NASUCA urges the Commission, through these regulations, to encourage the greatest possible degree of board independence from any particular industry segment.    



2.
Funding of the ERO and the Definition of End Users


Section 38.3 of the proposed regulations also calls for comment on the method of funding of the ERO and the definition of the “end users” among whom the costs of the ERO are to be allocated.


As an initial point, NASUCA submits that the term “end user” in Section 215(c)(2)(B) of the Energy Policy Act was intended to refer to the retail customers who actually use the electricity that comes off the grid.  In this respect, end users are to be distinguished from the “users, owners and operators of the Bulk-Power system” who are the entities that buy, sell, generate and transmit electricity at the wholesale bulk power level and to whom the reliability standards of the Act directly apply.  Consistent with the Act, the proposed regulation, §38.3(b)(2)(ii), states that in order to be designated as an ERO, the applicant organization must have rules that “allocate equitably reasonable dues, fees and charges among end users for all activities under this section.”  NASUCA submits that this provision can best be accomplished through a FERC-approved wholesale tariff process that allocates all statutorily-authorized ERO costs (and costs for delegated activities of regional entities) on a Net Energy for Load (NEL) basis.  Such a process is set forth in §38.13 of these proposed regulations. 


NASUCA submits that since the wholesale tariff charges approved under this process will inevitably be passed through to retail customers, there should be no additional dues or fees imposed on consumer representatives in order to participate in the ERO and regional entity governance process.  To the extent that the ERO believes that the use of some type of dues or membership fees are necessary for administrative purposes, those dues should be nominal in nature and must not be used as a means to limit consumer representation.  In the alternative, the Commission should make it clear that if membership dues or fees are imposed by the ERO, they must be waived for consumer representatives.         



Section 38.5 – Enforcement of Reliability Standards

NASUCA’s general view on this topic is that enforcement action for violations of the reliability standards should be swift, fair and transparent to the public.  Regarding the latter, NASUCA believes that all confirmed violations of the standards, regardless of the severity of the violation, should be publicly disclosed immediately upon confirmation by the ERO and regional organization.  Such disclosure should include the issuance of a report of the violation directly to the relevant state regulatory authorities.  NASUCA’s views in this regard are supported by the BEROG bilateral principles which state that all confirmed violations should be “promptly reported to the relevant regulatory authorities” and “should be made public.” (BEROG Principles on Enforcement Nos. 3 and 8)  Moreover, even prior to the enactment of the Energy Policy Act, NERC had adopted public disclosure rules for all confirmed violations.  While the finding of any such violations and the imposition of penalties is properly reviewable by FERC, the disclosure of the violations that are confirmed by either the ERO or a regional entity must be publicly disclosed immediately, and should not await any FERC review.  


The proposed regulation suggests the implementation of a “reliability watch list composed of major violators.”  NASUCA supports the establishment of such a list and believes that the presence of such a list will have an important deterrent effect on potential violators.  NASUCA would add, however, that this special watch list should supplement, not replace, the mandatory public disclosure of all confirmed violations, regardless of the magnitude of the violation.  We note that the reference to the watch list in paragraph 66 of the NOPR clearly states that the list will be “publicly available,” yet that phrase is not used in the actual proposed regulatory language in Section 38.5.  NASUCA strongly recommends that the language of §38.5 be amended to read, in relevant part, “including the establishment of a publicly available reliability watch list composed of major violators.”   


While NASUCA supports the principle contained in §38.5(f)  that penalties for violations of the reliability standards should bear a reasonable relation to the seriousness of the infraction and should take into account any mitigating activity, we would recommend for the Commission’s consideration one of the BEROG bilateral principles which states that those penalties should be sufficient to maintain reliability and that corrective action should be sufficient to ensure that reliability of the grid is restored (BEROG Principles on Enforcement #5).  Penalties must not be so low that they are viewed as a routine “cost of doing business” which would be less than the cost of compliance.  Incorporating such principles in the regulations would ensure that the primary focus of enforcement activity is on the very essence of the regulations – establishing and maintaining the reliability of the bulk-power system.  


Finally, with respect to cybersecurity violations, NASUCA understands the Commission’s sensitivity to publicly disclosing specific information on enforcement actions involving a cybersecurity incident, and NASUCA supports maintaining confidentiality of the details of the incident and violation.  That said, however, NASUCA submits that the identity of the violator and the fact that a violation occurred should be publicly disclosed.  This limited information should be a matter of public record and NASUCA encourages the Commission to amend the proposed regulation accordingly.    

Section 38.7 – Delegation of Certain Electric Reliability Organization Authority to Regional Entities



In accordance with Section 215(e)(4)(A) of the Act, the NOPR permits Regional Entities to be governed by an independent board, a balanced stakeholder board, or a combination of the two.  As set forth in its discussion of §38.3 above, NASUCA submits that to the extent a regional entity uses a stakeholder board, either in whole or in part, a necessary component of such board must be direct consumer representation.  Again, the concept of a balanced board or stakeholder committee cannot be accomplished without providing an opportunity for adequate consumer representation.  



Section 38.11 – Reliability Reports




This provision of the NOPR calls on the ERO to conduct periodic assessments of the reliability and adequacy of the bulk power system and to provide reports on such assessments to the Commission and to various other entities.  The provision also calls on the ERO and Regional Entities to report on enforcement actions and associated penalties to the Commission and other entities.



As written, the proposed regulations do not require that such reports be made available to the public.  NASUCA submits that this regulation should be amended to ensure that all reports filed pursuant to this section shall be made public through the Commission’s Website and other appropriate means.



Section 38.12 – Review of State Action


Section 38.12 of the proposed regulations addresses the question of preemption of state actions that are “inconsistent” with reliability standards that are developed and implemented pursuant to the terms of the Act.  NASUCA recognizes the interconnected, interstate nature of the bulk power system, but notes that the Energy Policy Act of 2005 does not expand the Commission’s jurisdiction over traditional state issues.  NASUCA urges both the Commission and the ERO to be aware of the continued importance of state regulatory authority in matters related to electric reliability.  Certainly, such issues as power line and right of way maintenance and repairs must continue to be examined by state regulators as a fundamental aspect of retail electricity service.  Similarly, generation resource planning and adequacy are matters of local concern and only the States, not the Electric Reliability Organization or the Commission, have jurisdiction.
  NASUCA submits that great deference should be given to state regulators and to state regulation, and that the Commission’s preemption power under this section is limited and should be used sparingly and only in those matters outside the jurisdiction of the states, or cases where a clear inconsistency between applicable state and federal regulation exists.



Section 38.13 – Funding of the Electric Reliability Organization



As an initial matter, NASUCA believes that the funding mechanism proposed by the ERO should be submitted to the Commission in the form of a tariff and be formally approved.  On the issue of assigning responsibility for the costs of the ERO among and within the various regions, NASUCA subscribes to the approach endorsed in the BEROG bilateral principles, i.e., that such costs should be allocated on the basis of Net Energy for Load (NEL).  The benefit of the NEL approach is that it captures each kilowatt hour of electricity once, and only once, and thus represents the fairest and most efficient method of allocating costs among end users.  NASUCA also supports the BEROG bilateral principle which states that the ERO’s funding mechanism, budget direction and budget level should reflect consultation with its stakeholders and the appropriate regulatory authorities.  Regarding consultation with stakeholders, NASUCA notes that because the costs of operating the ERO and its subsidiary organizations will inevitably be flowed through to retail end users, it is essential that customers be represented in the development of ERO and Regional Entity budgets and funding requests.



NASUCA further submits that the NEL-based tariff approach should be the sole basis for funding the statutory functions of the ERO and the delegated functions of the Regional Entities.  To the extent that the ERO concludes that it is necessary to charge some nominal level of dues or membership fees, those charges should not be relied upon in any way to fund the statutory regulatory functions of the organization.  Rather, those fees should only be used to defray the administrative costs of membership, such as incremental mailing and meeting costs. The use of high membership fees to fund the organization creates a false dichotomy between members and non-members, and creates the possibility that the organization can be dominated by large industry players.  This is a false dichotomy because, even if the funds are collected through high membership fees, those costs are likely to be recovered from end-users in any case through retail rates.  Even before the enactment of this legislation, NERC had made strides in opening up the governance of the organization to consumers and a wide array of industry interests.  At this time, it is essential to move the new ERO even further away from the potential for dominance by a handful of large industry players.



In reviewing any proposed ERO funding mechanism, the Commission should seek to ensure that the mechanism avoids any double recovery of ERO or RRO costs that are embedded elsewhere in the transmission rates paid by customers.  This task will be assisted by the use of the Uniform System of Accounts by the ERO and Regional Entities.  The use of the Uniform System of Accounts also will help achieve consistency in reviewing the funding requirements of the ERO and the delegated functions of multiple Regional Entities.  NASUCA therefore supports a requirement that these organizations submit all required financial information in accordance with the Uniform System of Accounts.  

III.
Conclusion



As an early and strong supporter of mandatory and enforceable reliability standards, NASUCA believes the overall direction of the proposed regulations is on target.  Areas where the regulations could be strengthened are those that would assure full customer representation in the reliability oversight process and assure a publicly transparent process with full and prompt public disclosure of all confirmed reliability standard violations.  Underpinning the need for customer representation in and public awareness of the reliability oversight process is the inescapable fact that retail electric customers ultimately pay the costs of reliability.  They pay the costs to upgrade and maintain the reliability of the system through rates and they incur many of the social and economic costs that result when reliability fails.  With so much at stake, they clearly deserve a voice in the process.   



NASUCA appreciates the opportunity to offer its views on the proposed regulations and looks forward to a set of final regulations that firmly yet fairly implements this critical component of the Energy Policy Act of 2005.

Respectfully submitted,







/s/ filed electronically

_________________________

David T. Evrard

Assistant Consumer Advocate

Irwin A. Popowsky

Consumer Advocate

Pennsylvania Office of Consumer Advocate

555 Walnut Street, Forum Place, 5th Floor

Harrisburg, PA 17101-1923

(717) 783-5048
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� 	Congress left to the States authority to regulate generation and transmission siting and any final rule may not affect or encroach upon state authority in such traditional areas as the authority over local service issues, including reliability of local service; administration of integrated resource planning and utility buy-side and demand-side decisions, including DSM [demand-side management]; and authority over utility generation and resource portfolios.  See New York v. FERC, 535 U.S. 1, 24 (2002); see also Londonderry Neighbor Coalition v. FERC, 273 F.3d 416, 419 (1st Cir. 2001) (“Commission has no jurisdiction to regulate electric generation facilities”); Devon Power LLC, 109 FERC ¶61,154, pp.47,70 (2005) (“Resource adequacy is a matter that has traditionally rested with the states, and it should continue to rest there.”); California Independent System Operator Corp., 105 FERC ¶61,140, pp. 213-216 (2003) (resource adequacy a state responsibility).
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