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A. Parties and Amici

Parties in the instant petition are:

Petitioner in this case is the National Association of State Utility Consumer Advocates (“NASUCA”).

Respondents in this case are the Federal Communications Commission (“FCC”) and the United States of America.

Intervenors in this (consolidated) case are:

United States Telecom Association

SBC Communications Inc.

BellSouth Corporation

WorldCom Inc.

Bridgecom International

AT&T Wireless

Allegiance Telecom Inc.

Cbeyond Communications LLC

Focal Communications Corporation

McLeodUSA Telecommunications Services Inc.

Mpower Communications Inc.

TDS Metrocom LLC

National Association of Regulatory Commissioners

Covad Communications Company

Information Technology Association of America
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T-Mobile USA Inc.
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Arizona Corporation Commission

National Telecommunications Cooperative Association

Conversent Communications LLC

Birch Telecom Inc.

Z-Tel Communications Inc.

Association for Local Telecommunications Services

Promoting Active Competition Everywhere Coalition

Talk America Inc.

B. Ruling Under Review

Petitioner seeks review of the FCC’s August 21, 2003 Report and Order and Order on Remand, In the Matter of Section 251 Unbundling Obligations of Incumbent Local Exchange Carriers, CC Docket No. 01-338; In the Matter of Implementation of the Local Competition Provisions of the Telecommunications Act of 1996, CC Docket No. 96-98; In the Matter of Deployment of Wireline Services Offering Advanced Telecommunications Capability, CC Docket No. 98-147, FCC 03-36 (rel. August 21, 2003) (“Triennial Review Order”).  The Triennial Review Order was released on August 21, 2003.  A summary of the Triennial Review Order was published in the Federal Register on September 2, 2003, at 68 Fed. Reg. 52276-52306.

C. Related Cases

Petitions for review of the Triennial Review Order were filed by 13 parties in 11 circuit courts within 10 days of publication of the Triennial Review Order.  On September 16, 2003, pursuant to the random lottery procedure of 28 U.S.C. § 2112(a)(3) the petitions were transferred to the U.S. Court of Appeals for the Eighth Circuit (“Eighth Circuit”) by the Judicial Panel on Multidistrict Litigation.  On September 30, 2003, the Eighth Circuit issued an order transferring the consolidated cases to the U.S. Court of Appeals for the D.C. Circuit.  The lead petition was filed by the United States Telecom Association and re-docketed as Case No. 03-1310.  By orders of this Court dated October 29, 2003 and November 14, 2003, Case Nos. 00-1012 (United States Telecom Ass’n v. FCC) and 00-1015 (United States Telecom Ass’n v. FCC) were consolidated with 03-1310 (with 00-1012 as the lead case) and the petitions for review of the Triennial Review Order filed by:


Verizon Telephone Companies (03-1311)


Qwest Communications International Inc. (03-1312)


Eschelon Telecommunications Inc. (03-1313)


NuVox Inc. (03-1314)


Conversent Communications LLC (03-1315)


Allegiance Telecom Inc. (03-1316)


Sage Telecom (03-1317 & 1320)


SniP LiNK (03-1318)


WorldCom Inc. (03-1319)


Mpower Communications Corp. (03-1324)


TDS Metrocom (03-1325)


RCN Telecommunications Services Inc. (03-1326)


Cbeyond Communications LLC (03-1327)


El Paso Networks LLC (03-1328)


McLeodUSA Telecommunications (03-1329)


LDMI Telecommunications Inc. (03-1330)


AT&T Corp. (03-1331)


Z-Tel Communications Inc. (03-1338)


Focal Communications Corporation (03-1339)


Birch Telecom Inc. (03-1342)


Promoting Active Competition Everywhere Coalition (03-1347)


People of the State of New York and Public Service Commission of the State of New York (03-1348)


Covad Communications Company (03-1360)


Bridgecom International Inc. (03-1372)


KMC Telecom Inc. (03-1373)


Talk America Inc. (03-1385)


National Association of State Utility Consumer Advocates (03-1389)


People of the State of California and Public Utilities Commission of the State of California (03-1391)


Pennsylvania Public Utility Commission (03-1393)


National Association of Regulatory Utility Commissioners (03-1394)


DataNet Systems, Inc. (03-1395)


Manhattan Telecommunications (03-1400)


InfoHighway Communications Corporation (03-1401)

CORPORATE DISCLOSURE STATEMENT


Pursuant to Rule 26.1 of the Federal Rules of Appellate Procedure and D.C. Cir. Rule 26.1, NASUCA submits the following corporate disclosure statement.

NASUCA is a non-profit corporation incorporated in the State of Florida. NASUCA is an association of 44 advocate offices in 42 states and the District of Columbia. NASUCA’s members are designated by laws of their respective jurisdictions to represent the interests of utility consumers before state and federal regulators and in the courts. NASUCA member offices operate independently from the regulatory commissions in their states. Some are separately established utility advocate organizations, while others are divisions of larger departments, such as the Office of Attorney General. NASUCA associate and affiliate member offices also serve utility consumers, but have not been created by state law or do not have statewide authority. 

In accordance with D.C. Cir. Rule 26.1(b), NASUCA is not required to list the names of its members.
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JURISDICTIONAL STATEMENT

Under 47 U.S.C. § 251(d)(2), the FCC is required to determine which network elements are to be unbundled in the networks of incumbent local exchange carriers (“ILECs”) for the use of competitive local exchange carriers (“CLECs”). 47 U.S.C. § 251(c)(3). 

Venue is proper in this Court pursuant to 28 U.S.C. § 2343.

The FCC’s Report and Order and Order on Remand, In the Matter of Section 251 Unbundling Obligations of Incumbent Local Exchange Carriers, CC Docket No. 01-338, et al., FCC 03-36 (“Triennial Review Order”), was released August 21, 2003. A summary of the Triennial Review Order was published in the Federal Register on September 2, 2003, at 68 Fed. Reg. 52276-52306. NASUCA’s Petition for Review was filed in this Court on October 31, 2003, and is therefore timely. 47 C.F.R. §§ 1.4(b), 1.103(b).  

STATEMENT OF ISSUES PRESENTED FOR REVIEW 

I.
The FCC lacked the authority to require states to conduct proceedings in order to contradict its national finding -- based on the record -- that competitors are impaired in the mass market without access to ILEC unbundled local switching (“ULS”). The FCC also lacked authority to require states to cure impairment for ULS.

II.
Having consistently found that the “impairment” standard was a lower standard than the “necessary” standard, the FCC lacked a statutory basis to adopt an impairment standard that is indistinguishable from the unchallenged necessary standard.

STATEMENT OF THE CASE

The Triennial Review Order is the culmination (to date) of the process that began with the FCC’s First Report and Order,
 and led to the Supreme Court’s rulings in Iowa Utilities.
 

Inter alia, the First Report and Order interpreted 47 U.S.C. § 251(d)(2)(B), which sets forth impairment as the basis for requiring ILECs to provide CLECs with access to unbundled network elements (“UNEs”). The Supreme Court found that “the Act requires the FCC to apply some limiting standard [to impairment], rationally related to the goals of the Act….”
 The Court vacated the FCC’s impairment rule.
 Thereafter, the FCC reexamined the issue and, in the UNE Remand Order, limited its definition of impairment.
 


On appeal, despite acknowledging “the extraordinary complexity of the FCC’s task.”
, this Court found that the FCC’s impairment standard remained inadequate. The USTA Court found fault with the UNE Remand Order on impairment in two key areas: the FCC’s adoption of unbundling rules that did not vary from market to market, and the types of cost disparities examined by the FCC to determine impairment.

In the Triennial Review Order, the FCC responded to the USTA Court’s insistence on a more granular analysis for impairment, related to “specific markets or market categories.”
 The FCC did so primarily by examining services for the mass market and for the enterprise market separately, and other services by capacity level. Based on the record before it, the FCC made national findings of impairment or non-impairment that significantly shorten the list of UNEs required to be made available, compared to the list reviewed in USTA.

STATEMENT OF FACTS

Much of the ILECs’ local service uses a combination of network elements consisting of the local loop (“UNE-L”), ULS and unbundled transport.
  This combination is known as the unbundled network element platform (“UNE-P”).
 

Where impairment is found, the Act requires ILECs to make combinations of those UNEs available to CLECs.
 The Supreme Court upheld the FCC’s decision to require the incumbents not to “break apart” currently combined elements.
 The vast majority of residential local competition in this country is accomplished through CLECs’ access to the UNE-P.

The FCC found impairment for unbundled copper loops serving the mass market.
 This national finding is essentially unchallenged. For shared transport, the third of the UNEs in the UNE-P, the FCC found that impairment depended on the finding for ULS.
 

That makes ULS for the mass market the key element of the UNE-P. The FCC found that substantial impairment was created by the “hot cut” process (i.e., moving a customer from the UNE-P to the UNE-L, or starting a customer out using the UNE-L, and using a CLEC’s, rather than the ILEC’s, switching capability).
 Removing mass market ULS from the list of UNEs would thus create a crisis in mass market competition. 

SUMMARY OF ARGUMENT

The Act requires the FCC to determine where there is “impairment,” a lesser standard than “necessary.” After diligent review, the FCC found impairment on a national basis for mass market ULS. But the FCC did not stop there. The FCC ordered the states to contradict and cure that finding of impairment for mass market ULS.

The situation would have been different with a different finding (e.g., that the record was insufficient to make a specific finding on impairment) or with a different order (e.g., allowing, but not requiring, the states to investigate further). The Triennial Review Order contains neither of those possibilities. 

In making its orders on mass market ULS, the FCC violated the law and exceeded its discretionary authority.

ARGUMENT

I. Standard of Review

In USTA, this Court did not explicitly state the standard of review it was applying to the UNE Remand Order. In Verizon, however, the Supreme Court applied the Chevron standard.

II. Having found national impairment for ULS, the FCC’s subsequent orders on ULS lack statutory basis.

The FCC found impairment on a national level for mass market ULS, based on a detailed review of the record,
 with an emphasis on the impairment caused by the lack of an efficient hot cut process.
 The finding was consistent with 47 U.S.C. § 251(c) and (d) and the principles enunciated by the Iowa Utilities and Verizon Courts, and followed the directives of the D.C. Circuit in USTA.
 

Then, however, with regard to ULS -- and only that UNE -- the FCC took affirmative steps to require states to limit and reverse its national finding and, in fact, required the states to “cure” impairment for ULS. The reasons for this action are not clear or explicitly stated.
 The FCC appears to rely on an implied Congressional preference for facilities-based competition to justify limiting non-facilities-based competition.
 This Court should reverse these directives as lacking an adequate basis.

A.
The Act’s minimal “preference” for facilities-based competition cannot be treated as a mandate.

The FCC acknowledges that “Congress intended to create a competitive landscape through resale, interconnection and facilities-based provision, and a combination of these modes of entry….”
 “Facilities-based provision,” in this context, clearly includes the use of UNEs.
 Yet the FCC states that “in practice, we have come to recognize more clearly the difficulties and limitations inherent in competition based on the shared use of infrastructure through network unbundling.”
 This “recognition” -- valid or not -- does not empower the FCC to go against the Congressional intent to allow competition through UNEs anywhere competitors are impaired.
 

The FCC’s determination that this version of competition “better serves” the goals of the Act
 might be a basis to promote competition via facilities built by competitors. It cannot be viewed, however, as a license to limit the other competitive opportunities under the Act.
 If Congress had intended the FCC to move aggressively to eliminate unbundling after finding impairment, Congress would have said so directly. 


The FCC acknowledges that in Verizon, the Supreme Court 

rejected the claim that TELRIC is an unreasonable rate making methodology for UNEs because it does not produce facilities-based competition. … The Court … emphasized that “it suffices to say that a regulatory scheme that can boast such substantial competitive spending over a 4-year period is not easily described as an unreasonable way to promote competitive investment in facilities.”
 

The current unbundling mechanism likewise cannot be easily described as an unreasonable way to promote competitive investment in facilities.
 If unbundled elements priced at TELRIC do not disincent investment, then the unbundled elements themselves can hardly be investment disincentives.

The FCC frequently refers to Justice Breyer’s opinion in Verizon in support of its concern over investment.
 Yet the majority opinion in Verizon explicitly dismissed Justice Breyer’s concern.
 

B.
The nine-month proceeding imposed on the states in the Triennial Review Order is designed to contradict the FCC’s finding for mass market ULS.

Having made the national finding, based on the record, of impairment for mass market ULS -- like the other national findings in the Triennial Review Order
 -- the FCC then, however, required each of the states to examine ULS at a more granular level in order to contradict the FCC’s national finding of impairment, and thereby eliminate ULS unbundling. This examination must be completed within nine months of the effective date of the Triennial Review Order.
 Parties may apply to the FCC for redress if the states fail to act on this order.

The Triennial Review Order does not explain why these investigatory measures by the states are required under the law.
 Neither does the FCC cite the source of its authority to force the states to contradict its national finding.
 The FCC also improperly required states to conduct periodic examinations of mass market ULS in order to contradict the national finding.

The FCC did not determine that the record was insufficient to make a national finding, and then require the states to develop a record and decide on the state level whether mass market ULS is impaired. Neither did the FCC establish a presumption and then allow the states to overcome it. Instead, the FCC made a finding based on the record, and then required the states to compile a record to contradict the national finding.

The Court should reverse this illogical and ultra vires action.

C.
The FCC’s orders to “cure” impairment for ULS are ultra vires.

The Act requires the FCC to base requirements for unbundling on findings of impairment. The Act does not require or authorize the FCC to “cure” that impairment for any UNE and thereby eliminate its unbundling. 

Despite this lack of authority, the FCC has ordered the states to develop -- within nine months -- a “batch hot cut” process, in order to remove what the FCC found to be a nationally-pervasive source of impairment for mass market ULS.
 In addition, the FCC has required states to adopt a policy to “cure any impairment that would otherwise undermine competition if requesting carriers were denied access to unbundled local switching….”
 

The FCC has not adopted a requirement that states cure impairment for any other UNE. Further, nowhere in the Triennial Review Order does the FCC set forth the source of its authority to, or the need to, “cure” impairment for ULS. Its action on ULS directly contradicts its determination that with regard to switching and transport, “the FCC is not obligated to establish a wholesale market” that will obviate the need for unbundling.
 

In declining to find a lack of impairment for UNEs in situations where CLECs can use ILEC resold or retail services to provide the CLECs’ retail services, the FCC stated, 

We conclude that it would be inconsistent with the Act if we permitted the incumbent LEC to avoid all unbundling merely by providing resold or tariffed services as an alternative. … Because the Act contains three modes of entry, we cannot find an approach that would so easily remove one mode from the Act to be a reasonable reading of Congress’s intent.

Yet in seeking to cure impairment for ULS, the FCC is seeking to remove unbundling of one of the incumbents’ network elements from the directives of the Act. The Court must reverse this ultra vires action.

III.
Despite acknowledging that “impairment” is a lesser standard than “necessary,” the FCC adopted an impairment standard that is substantially similar to the “necessary” standard.

In contrast to the impairment standard in 47 U.S.C. § 251(d)(2)(B) applicable to most UNEs, the Act requires unbundling of proprietary elements only where unbundling is “necessary.” 47 U.S.C. § 251(d)(2)(A). From the beginning in the First Report and Order,
 to the UNE Remand Order,
 to the Triennial Review Order,
 the FCC has found that “necessary” is a stricter standard than “impair.” In USTA, the D.C. Circuit left the stricter “necessary” standard intact.
 

The FCC says that access to a proprietary network element is “necessary” if 

lack of access to that element would, as a practical, economic, and operational matter, preclude a requesting carrier from providing the services it seeks to offer.

On the other hand, as defined in the Triennial Review Order, a carrier is 

impaired when lack of access to an incumbent LEC network element poses a barrier or barriers to entry, including operational and economic barriers, that are likely to make entry into a market uneconomic.

In the real world, conditions that would make entry into a market uneconomic would preclude entry into that market. And -- under the competitive paradigm created by the Act -- it is difficult to imagine conditions that would preclude entry into a market that would not also make entry into that market uneconomic. Thus the FCC has, in attempting to satisfy the dictates of USTA, made the “necessary” standard and the “impairment” standard practically equivalent. This is another unexplained change in regulatory direction that must be reversed and remanded.

CONCLUSION

NASUCA petitions for review because the portions of the FCC’s Triennial Review Order described herein exceed FCC jurisdiction and authority, and are arbitrary, capricious, an abuse of discretion, and otherwise contrary to law.  NASUCA respectfully requests that this Court declare unlawful, vacate, enjoin, and set aside the Order.
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