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I.
INTRODUCTION

The National Association of State Utility Consumer Advocates (“NASUCA”)
 submits these comments on the Notice of Proposed Rulemaking concerning the state rate review mechanism for non-rural carriers that was created by the October 27, 2003 Order on Remand (FCC 03-249) in this proceeding. In the Order on Remand, the Federal Communications Commission (Commission”) decided issues raised in the Recommended Decision of the Federal-State Joint Board on Universal Service (“Joint Board”), released October 16, 2002 (“Recommended Decision”).
  In the Recommended Decision, the Joint Board had responded to several issues referred by the Commission as a result of the Tenth Circuit Court of Appeals remand of the Commission’s high-cost support mechanism for non-rural telephone companies.
  

In the Order on Remand, inter alia the Commission adopted an “expanded certification process” for non-rural carrier interstate universal service support, in order to better ensure reasonable comparability between rural and urban rates. In this process, each state will “provide information to the Commission regarding the comparability of the rates in rural areas within the state to urban rates nationwide.”
 In order to assess the comparability of non-rural carriers’ rural rates, the Commission adopted a benchmark rate that is set at the national urban average plus two standard deviations.
 Currently, the national average rate is $23.38 and the benchmark rate would be $32.28.
 

In the expanded certification process, if its rural rates fall within the rate benchmark of two standard deviations, the state will so certify and the rates will be presumed “reasonably comparable.”
 States whose rates are above the benchmark must provide rate data for rural residential consumers demonstrating the lack of comparability and detail a proposed course of action to address the failure to achieve comparability.
 If a state does not follow the certification process, no high-cost funding will be provided to its non-rural carriers.

It is important to recognize that only a limited number of states currently receive high-cost funding for non-rural carriers. According to the December 2003 Monitoring Report (Table 3.25), in 2003 non-rural carriers in only fourteen jurisdictions received high cost support.
 Of that support, the support received in six jurisdictions is entirely “hold-harmless” support, which is being phased out.
 This leaves eight states receiving high cost support based exclusively on the high cost model.

Under the Order on Remand, all states -- both those currently receiving high-cost funds for their non-rural carriers and those not currently receiving funding -- will be able to request additional federal support. That additional support will go, however, only to states that show that their rural rates are not comparable to nationwide urban rates and also show that current state support and the state support included in the state- proposed course of action will fail to achieve comparability.
 NASUCA would hope that the number of states in this situation would be small.
It is important to remember, as the Commission explicitly holds, that the findings in the Order on Remand apply only to non-rural carriers.
 Neither the findings, nor the proposals, nor NASUCA’s comments here should be considered outside that context. This is because of the fundamental differences between non-rural carriers and rural carriers.

In the NPRM, the Commission seeks comment on whether to require the states to provide additional data in the certification process; on the role of local calling areas in the certification process; on how to treat state requests for further federal action;
 and on whether to reward states that adopt explicit intrastate support mechanisms, “without regard to the achievement of rate comparability.”
 NASUCA briefly comments on each of these issues.

II.
THE COMMISSION SHOULD NOT REQUIRE, BUT SHOULD PERMIT, ADDITIONAL STATES TO FILE INFORMATION.

The Commission asks whether it should require “all states” to provide additional data in the certification process.
 As the Commission notes, it has required only states failing to show that their rural rates for non-rural carriers are reasonably comparable under the benchmark, and required states seeking to show a lack of comparability despite meeting the benchmark, to submit detailed rural rate information.
 The Commission requests comment on whether states should also be required to provide information on business rate data, rate data for non-rural areas served by non-rural carriers, and other rate data.
 

There does not appear to be any reason to require all states to file such data.
 Much of the data is available from other public sources. Yet if the Commission were to put forth a template for the information, and request that states -- whether or not the state is otherwise required to provide the information -- this would be a useful tool for further proceedings.
 

III.
CALLING SCOPES SHOULD BE INCLUDED IN THE RATE REVIEW PROCESS


The Act directs that rural customers should receive reasonably comparable service at reasonably comparable rates to that received by customers in urban areas.
 As long ago as the First Report and Order, the Commission recognized that local calling areas were a key factor in determining whether rural rates are reasonably comparable to urban rates: “[R]ural consumers who must place toll calls to contact essential services that urban customers may reach by placing a local call cannot be said to pay ‘reasonably comparable’ rates for local telephone service when the base rates of the service are the same in both areas.”
 


Yet in the Order on Remand the Commission has again evaded the issue, by not including any specific reference to scope of calling within the basic service rate template.
 States are, however, permitted to consider local calling areas when reviewing whether rates in those areas are comparable to urban rates.
 In the NPRM, the Commission calls for comment on the role of calling scopes in the rate review process.

No comments in this docket dispute that almost all urban customers have broad local calling scopes, i.e., the areas where calling is not toll are both geographically extensive and include large numbers of customers.
 By contrast, there are many customers of non-rural telephone companies who are located in rural areas who have restricted local calling areas, i.e., the areas where calling is local are geographically limited and include few other customers. It should be noted that local calling is a fundamental part of basic local exchange service; it is not an enhancement or an additional service that is optional, or available at extra charge, at least in most urban areas. 

Thus the Commission must consider calling scope issues in the rate review process. For example, an interested party might challenge a state certification that the state’s rural rates for non-rural carriers are within the benchmark, arguing that the rates are not, as presumed, “reasonably comparable,” given limited calling scopes within the state.
 Or a party could argue that a state whose rates were above the benchmark were actually even less reasonably comparable because of calling scope issues, or could challenge the state’s proposed course of action to address the failure to achieve comparability because of the failure to address calling scope issues.
 Or the party could challenge the state-supplied information that attempts to show that, despite the benchmark finding, its rural rates are reasonably comparable to the urban rates.
 

Further, the state itself might put forward information to show that, despite a finding that its rates are below the benchmark, its rural rates are nonetheless not reasonably comparable,
 because of limited local calling scopes. The state would also then have to produce an action plan to ensure comparability.

As noted above, however, the states that are candidates for this process are quite limited in number. Thus the opportunity to include calling scope issues in the rate review process will also likely be limited. 

NASUCA presents the following recommendations for the adoption of calling rate standards that can be used in the state rate review for high-cost support for non-rural carriers. This standard is arrived at, first, by considering the alternatives.

First, it would not likely be feasible to require reasonable comparability between urban and rural customers in terms of the number of customers who can be reached as a local call. Requiring that each rural customer be able to reach through a local call a number of customers “reasonably comparable” to the local calling area of a large metropolitan exchange would entail a small rural exchange of, say 500 access lines being able to reach out to much of the state, over a great distance, beyond most customers’ needs for local calling. 

It would also be difficult to “normaliz[e] the impact of calling scopes on rates.”
 Where, as in most of the country, local calling is available on a “flat rate,” or unlimited usage for a fixed monthly charge, basis, the incremental cost to a customer of an additional call within the local calling area is zero.
 On the other hand, with a constricted local calling area, the customer’s decision to make calls outside the immediate local area is measured against the incremental cost of the toll call, usually billed at intraLATA toll rates.
 Consumers’ reactions to this incremental cost will vary from consumer to consumer and month to month. It would be difficult to pin down a “normal” cost of a constricted local calling area.

There is another way to establish a rural local calling area that is reasonably comparable to an urban local calling area. That is a functional approach, under which a “reasonably comparable” local calling area for a rural exchange would be defined as the ability to reach, as a local call: 1) each contiguous exchange; 2) the exchanges for any county seat that serves any part of the exchange; 3) a metropolitan exchange, if the wire center is within the MSA of a metropolitan exchange and/or within a state-specified distance from the metropolitan exchange.
  NASUCA believes that almost all urban exchanges have local calling areas that meet this standard. Each portion of the standard is discussed more fully below.

As to contiguous exchanges, to put it simply: For urban consumers, a call across the street, or to a neighbor, is always a local call.  Unless contiguous rural exchanges are included in the local calling area, there will always be situations where calls that cross the artificial line that is the exchange boundary -- including calls to neighbors or across the street -- will be “long distance” toll calls.  Each rural exchange, in order to have service reasonably comparable to that in urban exchanges, should, at a minimum, have all contiguous exchanges included in its local calling area.

The next level involves county seat calling. There are three basic levels of government in most states: local (city, village or township), county and state.  In most instances, local government is within a consumer’s home exchange.  Where local government is not within the home exchange, it is most likely within the contiguous exchange.  Thus local calling to contiguous exchanges will allow consumers local telephone access to their local government.

Depending on the size of the state, the state capital is a true “long distance” call for most of the state.  County government, although much closer than the state capital, may not be within a contiguous exchange for many rural customers.  All citizens should be able to call their county government as a local call, and county government should be able to call its constituents as a local call.  This is particularly important for rural counties.  

Finally, “rural” customers who live near a metropolitan area -- in terms of absolute distance as determined by the state -- or within the MSA of the metropolitan exchange should be able to call the metro exchange as a local call, just as the residents within that metro exchange are able to. Among other things, this -- like the other standards proposed here -- will also ensure rural exchanges will remain or will become reasonably comparable to each other. 

Under NASUCA’s proposal, a state would have to certify that the rural areas served by its non-rural carriers enjoy local calling areas -- or their equivalent -- that include contiguous exchanges, county seat exchanges and metro exchanges (where applicable). If the state is unable to so certify, then it should present a plan to make the local calling areas reasonably comparable, or present reasons why the local calling areas cannot be made reasonably comparable.

IV.
THE COMMISSION SHOULD NOT DEVELOP PROCEDURES FOR STATE REQUESTS FOR FURTHER ACTION.

The Commission seeks comment on the specifics of a process by which states could apply for further federal support “based on a showing that federal and state action together are not sufficient to achieve reasonable comparability of basic service rates in rural, high-cost areas served by non-rural carriers….”
 As noted above, the number of states able to make such a showing should be limited. 

This limited possibility argues against the Commission attempting to “clearly define” the process.
 This is especially true in light of the Commission’s recognition that “flexibility in making the required showings is appropriate because it is not possible at this time to predict all future circumstances that may require further federal action, and retaining flexibility will permit states to adapt their showings to fit the circumstances.”
 NASUCA submits that the states do not need the detailed guidance that the Commission seeks to provide. For example, the Commission should leave it up to individual states to specify the type of federal action that they request.
 The Commission should also leave it up to individual states to propose an amount for that support.
 

The Commission first requests comment, however, on procedures, such as the timing of requests for additional federal action. NASUCA agrees that such requests should accompany the annual state rate certification. NASUCA recommends that, after the first certification, the state should be required, at a minimum, to report on the progress of state-level efforts; to certify that conditions had not, despite those efforts, changed; and to propose additional action to fix the problem. 

The Commission goes too far in proposing “that a state that has not [adopted explicit intrastate support mechanisms] cannot be deemed to have taken all reasonably possible steps to support rate comparability within the state.”
 As explained in the next section, the Act does not require intrastate universal service support mechanisms to be explicit. Equally importantly, a key effect of the Commission’s actions in adopting explicit interstate support mechanisms has been to increase the cost of basic service. It is dangerous to assume that Congress intended such a result to occur on the intrastate level. 
V.
THE COMMISSION SHOULD NOT ADOPT INDUCEMENTS FOR STATES TO ELIMINATE IMPLICIT INTRASTATE SUPPORT.


The Commission asked many questions about how to implement inducements for states to eliminate implicit universal service support in intrastate rates.
 NASUCA will not answer those questions, because the Commission should not adopt any such mechanism.

The Commission’s rationale for such mechanisms is that “section 254 states a clear preference for explicit, rather than implicit, support, but the 1996 Act does not require states to adopt explicit universal service support mechanisms.”
 This misstates the Act: The Act expresses a clear preference for explicit interstate support,
 but omits “explicitness” from the list of characteristics sought for intrastate rates.
 

Given this fundamental flaw in the Commission’s reasoning, not much more need be said. It should be noted, however, that the Commission’s proposal to give states inducements for removing implicit intrastate support regardless of the impact on whether rates are reasonably comparable, means that states will be rewarded for actions that make rural rates less comparable to urban rates. This allows a Commission-inflated preference for explicit support to violate the fundamental directive of the Act that rates be reasonably comparable, and cannot be accepted.

Conclusion


The Commission should adopt NASUCA’s recommendations.
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