May 5, 2004

Sunset Advisory Commission

1501 Congress

Robert E. Johnson Building

6th Floor

Austin, Texas 78701

Dear Sir:

I am writing on behalf of the National Association of State Utility Consumer Advocates (NASUCA) in response to the April 2004 Staff Report of the Sunset Advisory Commission.  

NASUCA is a non-profit, voluntary, national association organized in 1979, whose members currently include 44 consumer advocate offices in 42 states and the District of Columbia.  NASUCA’s members are designated by the laws of their respective jurisdictions to represent the interests of utility consumers before state and federal regulators and in the courts.  Members operate independently from state utility commissions, as advocates primarily for residential ratepayers.  The Office of the Public Utility Counsel (OPUC) is a member of NASUCA.

After careful review of the Staff Report, NASUCA offers the following comments.

I. OPUC’s independent stand-alone status is in the mainstream of consumer advocate offices and not an aberration as claimed by the Staff Report.

The Staff Report says that “most other states house the utility consumer representation function within existing agencies, not in a stand-alone agency” and lists only six other states with stand-alone consumer agencies.  In fact, the list is much longer.  

· The D.C. People’s Counsel, not mentioned anywhere in the footnote, is an independent, stand-alone agency of the District of Columbia government. 

· The New York State Consumer Protection Board, also not listed in footnote 15, is an independent, stand-alone agency. 

· The Office of the Public Advocate in Maine, which is not included in any of the categorizations contained in footnote 15, is housed within the Governor’s Office but is, in key respects, an independent agency. The head of the office is confirmed by the State Senate and the office has budgetary and personnel independence from the Governor’s Office.

· Colorado Office of Consumer Counsel, not listed in the footnote, is a “Type 1” independent, stand-alone agency with independent policy authority.

· Kansas Citizens’ Utility Ratepayer Board, not listed in the footnote, is an independent, stand-alone agency.

· Ohio Consumers’ Counsel, not listed in the footnote, is an independent, stand-alone agency.

· The Office of Consumer Advocate in Pennsylvania, categorized in footnote 15 as performing its functions within the Office of the Attorney General, is, in key functions, an independent, stand-alone agency. The head of the office is confirmed by the State Senate; the office’s budget is independent of the Attorney General’s budget; and the offices have taken opposite sides in cases. 

· The Office of Small Business Advocate in Pennsylvania, not listed in the footnote, is an independent, stand-alone agency that advocates solely on behalf of small commercial and industrial customers.

· The Office of Consumer Advocate in Iowa, who is also categorized as performing its functions within the Office of the Attorney General, is similar to Pennsylvania in that it is technically within the Attorney Generals office but in fact operates independently. 

· The Division of Public Advocate Delaware, not mentioned in the footnote, is an independent, stand-alone agency with the Public Advocate being appointed by the Governor with the advice and consent of the Senate and who “shall submit its budget requests to the General Assembly as any other separate agency.” 

· The Illinois Citizens Utility Board, not mentioned anywhere in the footnote, serves as an independent, stand-alone agency representing residential and small business consumers.  

· The Oregon Citizens Utility Board also operates independently, despite being mischaracterized in the report as an “agency similar to the PUC”.  

Furthermore, footnote 15 separately categorizes the consumer advocate offices in California, New Hampshire and Wyoming as an “agency similar to PUC, but maintains independence by being only administratively attached.”  In fact, a fair characterization of these three offices would lead to the conclusion that they are independent agencies much more like OPUC than the PUC.  
If the above fifteen agencies, incorrectly mischaracterized by the Staff Report as somehow different from OPUC, are added to the seven listed as independent, stand-alone agencies, they make up half of NASUCA’s membership.  Clearly, OPUC is in the mainstream of consumer advocate offices and not atypical.  The above information comes from the annual NASUCA Directory, which includes each offices’ statutory authority.  We would be delighted to submit a copy to the commission upon request.

The Staff Report mischaracterization and miscategorization of NASUCA offices is understandable. Categorizing and characterizing NASUCA member offices is difficult because each possess their own unique characteristics designed by their respective state governments to meet the needs of their citizens. No two are exactly alike. All, however, share three common characteristics required for membership according to NASUCA’s Constitution. A copy is attached.  The mandatory characteristics for full membership are:

I. That the office operate independently of state utility regulatory commission(s) with respect to policy determination, hiring and firing and personnel and fiscal control; and 

II. That the office has been designated by the legislature of the State as the agency for representative of utility consumer interests before state or federal regulatory agencies; and

III. That office has the right to appeal decisions of the state regulatory commission to the Courts within that state.

These are the important characteristics of an effective consumer advocate office and one the Staff Report fails to recognize.  Rather the report focuses – sometimes incorrectly – on bureaucratic location.  Not surprisingly, the report recommends that some of the functions be transferred to other agencies, including the PUC.   The report recommends that the PUC “elevate the consumer representation focus.” 

Nothing in this report is more troubling.

By Texas law, the PUC is required to “protect the pubic interest inherent in utility rates and service” and assure that rates and services are “reasonable to both customers and utilities.” There can be no doubt that utilities – and their legions of lobbyists and lawyers – will look exclusively and exhaustively after their interests, but, under the recommendation of the Staff Report, no entity would be exclusively representing the interests of the people who pay the bills. Aggressive and effective representation of utility consumers requires an independent agency like OPUC and other NASUCA members. The recommendation made by the Staff Report falls far short of meeting that prerequisite and, therefore, should be rejected.

II. The Staff Report unfairly criticizes the bill savings measurement and fails to give any credit whatever to the OPUC for any savings.

The Staff Report spends much time criticizing the bill savings measurement but surprisingly fails to offer any sort of substitute measurement.  All NASUCA members have struggled with quantifying the value of their activities to the consumers they serve.  Such measurements have been the topics of numerous discussions by members at NASUCA meetings.  In most cases, however, NASUCA members – including OPUC – are the lead parties in cases and deserve much of the credit for success.  

In the case of OPUC, the Staff Report says OPUC claims of billions of dollars of savings are not an accurate picture of its impact.  Putting aside that OPUC never claimed that it is the sole cause of rate savings and that its measures have been reviewed by the LBB, the State Auditor, and a prior Sunset evaluation in 1995 without objection, it would be preposterous not to give OPUC at least partial credit for savings.  After all, they are the statutory representative of residential and small commercial customers and generally are considered to be the lead party 

representing consumers.  While the Staff Report fails to give any estimate of savings, it would be fair to estimate that the savings would amount to hundreds of millions of dollars over the years.  Certainly, it is clear that OPUC, with a yearly budget of under $2 million, has paid for itself many times over.  Few agencies in Texas -- or anywhere else  -- can make such a claim.

III. Sunsetting the OPUC is contrary to national trends of stronger independent state consumer advocate offices.

As states began to experiment with competition in the late 1990s, consumer advocates were concerned that, as in the case of the Staff Report, some in state government would believe that market forces would protect consumers from market abuses and therefore champion the end of independent utility consumer advocate offices.  In fact and in practice, nothing could be further from the truth.

Fortunately, most states that have enacted retail access for electricity not only have maintained the consumer advocate office but have increased their budgets.  For example, in Pennsylvania, the Office of Consumer Advocate’s budget has increased each year since the inception of competition in 1996.  The same holds true for California, Maryland, New Jersey, Ohio and the District of Columbia.  Most dramatically, the budget for the independent Maine Office of Public Advocate has increased from $974,132 just before retail electric access in 2000 to $1,519,713 this year, an increase of 56 percent.

Not only have state consumer advocates’ budgets increased in states with competitive markets but so has the workload.  Before competition, advocate offices were overworked.  With competition, the workload has been overwhelming. Clearly, consumers are getting value for their tax or assessment dollars from their state consumer advocate office, in Texas and around the country.  That certainly would not be the case if the recommendations of the Staff Report are adopted.

I hope these comments are useful in your deliberations of the Staff Report.  If you have any questions or comments please feel free to contact me.

Sincerely yours,

Charles A. Acquard

Executive Director

Attachment:  NASUCA Constitution

