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Before the
FEDERAL COMMUNICATIONS COMMISSION
Washington, D.C. 20554

In the Matter of )
)
A National Broadband Plan for Our Future ) GN Docket No. 09-51

REPLY COMMENTS OF
THE
NATIONAL ASSOCIATION OF STATE UTILITY CONSUMER ADVO CATES
AND THE NEW JERSEY DIVISION OF RATE COUNSEL

INTRODUCTION

Hundreds of parties submitted thousands of pagesraments in response to the Notice
of Inquiry (“NOI”) issued by the Federal Communicais Commission (“FCC” or
“Commission”) regarding its preparation of a NaabBroadband Plan, which the FCC must
submit to Congress by February 10, 201i@. these reply comments, the National Associatibn
State Utility Consumer Advocates (“NASUCA”) and tRew Jersey Division of Rate Counsel
(“Rate Counsel”) (collectively “Joint Advocates’®spond to certain points and
recommendations that other parties raise. Joinbéates do not, however, attempt to address
each of the dozens of positions and perspectiasriliial comments encompass, but rather, in
these reply comments, focus on certain key polittiascould have significant repercussions for
the nation’s existing and future broadband consaméoint Advocates’ review of the comments

filed in this proceeding does not alter the recomdations contained in the initial comments

1 A National Broadband Plan for Our Futur&N Docket No. 09-51, Notice of Inquiry, 2009 FCEXIS 1684 (rel.
April 8, 2009).



filed by NASUCA and Rate CounselJoint Advocates are using these reply comments
principally to address and rebut those commentsabald undercut efforts to develop and
adopt a National Broadband Plan that will bestesne public interest.

Among the issues that initial comments raise, &atl Joint Advocates address in these

reply comments are:

The appropriate level of government involvemernthie broadband market to

address market distortions and imperfections;

. The performance of the broadband market to date;

. The need for open networks and limits on “traffiamagement” by broadband
providers;

. The role of the federal Universal Service Fund (RJ)Sn achieving national

broadband goals;

. The need for accountability when public moniesksimg used either directly
(such as through the stimulus plan) or indirectlych as through universal
service support payments to carriers);

. The merits of public ownership of broadband infrastiure where public monies
have been used;

. The role of municipalities in achieving nationabadband goals;

. The “rippling” digital divide, which requires theation to consider how to assess
its tolerance for disparate levels of broadban@ss@s the nation’s broadband

network evolves;

2 NASUCA and Rate Counsel each submitted separiie itomments on June 8, 2009.



. The importance of public access to data and magpingder to minimize the
consequences of information asymmetry; and

. The need for suitable benchmarks for measuringrpssgn broadband
deployment and subscription and the importanceadiate data to guide policy

and investment.

Il MARKETS, BROADBAND DEPLOYMENT AND THE APPROPRIATE R OLE
FOR GOVERNMENT

A. SOME COMMENTERS OVERSTATE THE CASE FOR THE FREE
MARKET AND UNDERSTATE THE IMPORTANT ROLE THAT
GOVERNMENT MUST PLAY TO ENSURE THAT THE NATION’S
BROADBAND NETWORK IS DEPLOYED IN AN OPEN, AFFORDABL E
AND UBIQUITOUS MANNER.

Some commenters would have the Commission contorug/en expand, past
deregulatory policies as the primary means of ptargdroadband deployment, essentially
arguing that continuing a “hands-off” approach witisure the least costly way to provide
adequate and ubiquitous broadband access for censtihile regulatory flexibility to
encourage private sector decision-making, innovagiod experimentation is appropriate,
government intervention in the broadband markabisetheless essential and should be focused
on ensuring deployment to areas that are unsenvedderserved and overcoming barriers to
consumers’ broadband adoption. However, someeotdimments advocating a free market

approach to national broadband policy do so frqmraly ideological rather than a practical

perspectivé, failing to acknowledge past failures or difficeli with such an approach. Joint

% See, e.g American Consumer Institute (“ACI”), at 11; Coast Corporation (“Comcast”), at 22-23, 33.

* See, e.g Randolph J. May, President, The Free State Fatiord, at 1 (“May”), at 1 ”) (comparing the
development of a national broadband plan to theesfive-year plan); ACI (at 40) (discussing pladreconomies
VS. enterprise economies).



Advocates disagree, for example, with recommendatibat any federal support must favor
private sector companies over government provitders.
Exemplifying this preference for ideology over ®diir. May discusses statistics on

America’s broadband “success but then states:

Although some in the U.S. continue to “talk broaathdown,” seemingly

for the purpose of advancing a pro-regulatory pyotigenda that tilts

heavily in the direction of more government regotatcontrol, if not

ownership, of broadband networks[,] the realitthst the U.S. has made

remarkable progress in making available reasonaityed, high-speed

broadband on a nearly ubiquitous basis. The baradiiglass is much

more than half-full than half-empty. The remarle@aptogress has been

achieved under a generally deregulatory broadbandaament that has
encouraged massive private sector investrhent.

This is an ideological analysis, not based in tgalComcast similarly argues for limited
regulatory intervention on the basis of the relliwapid broadband growth rates of the past
several years.

However, these commenters present no evidencentomstrate that the many still
unserved and underserved areas and populationseailthe benefits from a light regulatory
touch. Indeed, broadband adoption growth ratesatrénear — the most difficult to reach (from
both a supply and demand perspective) are thoseavhain “unconnected.” Joint Advocates
concur with the assertion of the AdHoc Telecommaitions Users Committee (“AdHoc”) that
“[rJelying on the market to offer high speed Intetiservice at reasonable rates, terms and

conditions should be the preferred course. Whemtarket, however, fails, government

® May, at 2.

®1d. at 3-5.

" |d. at 5-6 (footnote omitted).
® Comcast, at 23-24.



intervention is justified” This is the appropriate course the Commissiomlshillow in
establishing the National Broadband Policy.

Contrary to the assertions of some commenitehgre are compelling reasons for
judicious government intervention in the broadbaradket. These reasons include, among other
things, the fact that broadband, like other telemmmications and transportation systems,
provides a public good that yields social ben&fabove and beyond the “utility” that an
individual consumer derives from broadband ac€esdaximizing consumer utility and
maximizing consumer surpltisre certainly desirable, but will not by themssliead to
affordable broadband for all consumers. A Natidraladband Plan must recognize not only the
strength of the private market but also its weakegsand should identify and set forth a
roadmap to address those aspects of the broadbarkétthat are not working efficiently, in
part because of the externalities that the markenat address.

Moreover, no rational observer would argue thategoment intervention should always
be eschewed. As a society we provide public golmdaigh government intervention every day.
The rationale for government intervention (throtgkes, subsidies or other measures) can vary,

including:

® AdHoc, at ii.

¥'see, e.g ACI, at 11 (“The Commission must recognize théands-on regulatory remedy may not maximize
consumer welfare.”)see alsad., at 11-13, 28.

1 See, e.g Communications Workers of America (“CWA”), at-38; Benton Foundation, Center for Creative
Voice in the Media, and Professor Heather E. Hud¥®enton Foundation”), at 22-23.

12 Consumers, through their purchasing decisions semaximize their utility, and in so doing sholeir
“preferences.”See, generallyAndreu Mas-Colell, Michael D. Whinston and JeRyGreenMicroeconomic
Theory(New York: Oxford University Press, 1995) (“Mas{€ly et al.”).

13 Consumer surplus is the difference between thejimarbenefit that consumers derive from a proaunct the
amount that they actually pagee, e.g W. Kip Viscusi, John M. Vernon, Joseph E. Hagton, Jr. Economics of
Regulation and Antitrusait 78 (Third Edition, MIT Press, 2001) (*Viscust, al.”), at 78; Ronald K. FisheBtate
and Local Public Financeat 37 (Second Edition, 1996); Brian R. Binger &tidabeth HoffmanMicroeconomics
with Calculus (HarperCollins Publishers, 1988), 202-213; HaVRrian,Microeconomic AnalysigThird Edition,
W.W. Norton & Company, 1992), at 160-170.



. Network externalities}
. The provision of public goods (to achieve relatedia goals such as
employment, clean air, health care, distance lagrratc.); and
. Market imperfections (duopoly, information asymmgetxorbitant special access
rates®®
Even Comcast, despite its calls for a “hands gbfiraach, concedes that government
intervention may be appropriate in the broadbantketdbased on specifically identified

failures of government policy or of the marketplate

B. THE SPECIAL-INTEREST PLEADING OF THE LARGE CARRIERS
MUST BE REJECTED.

Among the strongest apologists for allowing theéfimarket” to control the nation’s
broadband future are the two groups of providess dlominate that market: incumbent local
exchange carriers (“ILECs”) and cable provider&eif position is exemplified in the comments
of AT&T Inc. (“AT&T”).

In its comments, AT&T says that the market has eély successful in expanding

broadband access, lowering broadband prices anebisiag broadband capabilitiesAT&T

14 A telecom-related definition is as follows: “Netikeexternalities arise whenever an individual biadfom an
increase in the number of individuals that are ph# network. A telephone is not much use if ¢hisrnot one at
the other end of the line. The value of a teleghisrincreased as more people have telephoneseplice. Stiglitz
and Carl E. WalsHrinciples of MicroeconomicfThird Edition, W.W. Norton & Company, 2002), &® Though
at first glance this principle may not seem to holeg: with Internet access (certainly one can acodgermation
from the FCC’s website whether or not one’s neighbdonline”), the value of one’s own Internet ass is vastly
increased if one can reach more people with onesig on-line advertising for a business, or caliaborate with
other people by sharing information with one anotirethe Internet.

> See, e.gViscusi, et al., at 314-315 (“When a market failomeurs — whether due to natural monopoly,
externalities, or some other source — there istanpial rationale for government intervention In the case of
externalities, imposition of a tax (subsidy) onaativity that generates a negative (positive) ety can result in
a socially preferred allocation. When there isaakat failure, in theory regulation may be abledise social
welfare.”).

18 Comcast, at 22.
Y AT&T, at 78-79.



touts its own achievements as evidence of thisesst AT&T then proposes that the National
Broadband Plan establish a goal of 100% broadbeptbgment by 2014,

AT&T fails to acknowledge the significant gap beemdts supposed success and a
supposedly ubiquitous broadband network. SpedificAT&T does not acknowledge its
responsibility for a significant portion of thatmalndeed, AT&T conveniently overlooks the
fact that it promised to provide 100% broadbandjuiby in its territory by the end of 2007!
This commitment was no mere aspirational goalaswne of the commitments it formally
agreed to as a condition of the Commission’s apgirofithe BellSouth/AT&T merger in 2005.
And in fact, an AT&T official attested in early 28@hat AT&T was “in substantial compliance”
with that condition of the BellSouth/AT&T mergerdar, among others. In this respect, Joint
Advocates cannot help but agree with the vitupeeatiut accurate, reaction of New Networks
Institute (“NNI”) to AT&T’s claims about its broadind successes (and proposed goal of 100%
broadband by 2014): “Liar, liar... Pants on firé!”

Likewise, AT&T’s assertions of its tremendous invesnts in new broadband
technology lack credibility. The record actualhosvs a pattern of AT&T (and other RBOC)

disinvestment over the last several yéars.

18 See, e.g., id., at 79-80.
¥1d., ati.

2 Review of AT&T, Inc. and BellSouth Corp. Applicatior Consent to Transfer of Contra/C Docket No. 06-
74, Memorandum Opinion and Order, FCC 06-189 falcch 26, 2009), Appendix F at 147.

2L1d., letter from Jacquelyne Flemming (February 6,800

22 New Networks Institute News Analysis, at 1 (JuBe 2009) at 1, accessible at
http://www.newnetworks.com/attbroadband.htMNI's view is, of course, informed by the ratibn of decades of
regional Bell operating company (“RBOC”) failur@srheet commitments, on the federal and state levelst 2-

3. See also, Wired.com, at [4} (“Force every telacexecutive to use a 1220 baud modem until eveegyiothe
country is upgraded to Korean standards.”). Ss® NI and Teletruth Comments.

% See, e.g AdHoc at13.




From the other side of the duopoly, Time Warnerl€dc. (“Time Warner”) argues
that private investment has fueled the growth saldband availability and that the
overwhelming majority of households have accessaadband services based upon the number
of homes passed by cable and digital subscriber(fidSL") service** Time Warner’s statistics
only reinforce Joint Advocates’ concerns aboutdhepoly that exists for consumers and the

resultant lack of competition and affordable alédives.

C. THE CURRENT DUOPOLY MARKET STRUCTURE IN BROADBAND
SERVICE RAISES MARKET FAILURE CONCERNS.

A number of commenters that favor the “hands-oétjulatory approach in national
broadband policy seek to discount or ignore thepdilyofor broadband service that has
developed in recent years — primarily as a redylist such an approach by the federal
government. For example, in its attempt to relomicerns of “[a] handful of parties” that have
drawn attention to the current duopoly structuréhefbroadband industfyACI quotes from
Scherer’s landmark industrial organizatientbook:

Economists have developed literally dozens of @ady pricing theories — some

simple, some marvels of mathematical complexithisproliferation of theories

is mirrored by an equally rich array of behavigratterns actually observed under
oligopoly. Casual observation suggests that igtnything can happen..

NASUCA and Rate Counsel are among the many partreach more than a handful — who
have consistently raised significant, well-foundedicerns about the evolving cable-

telecommunications duopoly, particularly in theddband market’ The problems that arise

2 Time Warner, at 7-11; see also, Comcast, at 40-41.
B ACH at 14.

% ACI, at 15,citing F. M. Schererindustrial Market Structure and Economic Performar{(€hicago: Rand
McNally., 1970) (“Scherer”), at. 131.

%" See, e.glnquiry Concerning the Deployment of Advanced Tetenunications Capability to All Americans in a
Reasonable and Timely Fashion, and Possible Stefisdelerate Such Deployment Pursuant to Sectiénofthe



from a oligopolistic market — of which a duopolyti® most extreme example — are discussed in
the very textbook cited by ACI. That authority &ips those problems as follows:

Any realistic theory of oligopoly must take as ampaf departure the fact that
when market concentration is high, the pricing siecis of sellers are
interdependent, and the firms involved can scaraetyd recognizing their
mutual interdependence. If they are at all pereepthe managers of
oligopolistic firms will recognize too that profitgill be higher when cooperative
policies are pursued than when each firm looks aftgr its own narrow self-

Telecommunications Act of 199BN Docket No. 07-45, Comments of the New Jersiisidn of Rate Counsel, at
18-21 (May 16, 2007), citing and attaching SusaBiIdwin, Sarah M. Bosley and Timothy E. Howingttfhe
Cable-Telco Duopoly’s Deployment of New Jerseyf®imation Infrastructure: Establishing Accountatyili

White Paper prepared for the Public Advocate of Nevsey Division of Rate Counsel (Jan. 19, 200Cali1le-
Telco Duopoly White Paper”); NASUCA Letter to thatinal Telecommunications and Information
Administration (“NTIA") and Rural Utilities Servic€'RUS”), p. 13 (March 18, 2009) (“NASUCA NTIA Leit"),
available ahttp://www.nasuca.org/

Joint Advocates are not alone in raising concebmsieithe ILEC-cable duopoly that defines the bra@amibmarket
in America. Policymakers, analysts and consumeoeates have been raising concerns about the bmoddb
duopoly for some time now. A Congressional Rede&ervice (“CRS”) report released in 2006 concludedth
only limited alternatives to the cable and teleghbroadband duopoly for the foreseeable future vétidthe cable
and telephone companies both pursuing largelydaheedusiness plan, the broadband providers migt hath the
incentive and the ability to exploit their contmler access to end users to restrict competitiod {lae innovation it
might bring) and harm consumers.” Charles B. GaollfAccess to Broadband NetworlBRS Report for
Congress, at 17 (Order Code RL33496, June 29, 20®i&)ilarly, Commissioner Adelstein, in his statarh
regarding the FCC’s approval of the merger betw&E&T and BellSouth, also noted the cable-telco calgp
referring to “a market in which telephone and caiperators control nearly 98 percent of the marka &T Inc.
and BellSouth Corporation Application for TranstdrControl WC Docket No. 06-74, Memorandum Opinion and
Order, (Dec. 29, 2006), Statement of Commissioapathan S. Adelstein, Concurring.

Mark Cooper, Director of Research for the ConsuRegteration of America, described the cable-telampdly in
detail in his March 30, 2006 testimony before théted States Senate Committee on Commerce, Scérnte
Transportation during hearings regarding “Compatitand Convergence.”. Dr. Cooper’s testimony islalbke at
http://commerce.senate.gov/pdf/cooper-033006.j@tf Cooper noted that “there are only two lotadt mile
communications networks that can provide a fullyctional broadband network to the residential carexu- the
incumbent local telephone companies and the incattable operators. Two is not a sufficient nuntbegnsure
vigorous competition, and both sets of incumbeatgeha miserable record of anticompetitive, antistoner
behavior.” Id., at 4.

Likewise, Representative Edward Markey, Chairmith® House Subcommittee on Telecommunicationstlaad
Internet, decried the nation’s broadband, or digitaopoly at a January 2007 conference, statimgairt, “[t]he
second piece of bad news is that broadband seivi@sidential consumers in the United States isidated by a
‘digital duopoly’ of two technologies — cable modamd telephone company DSL service . . . the dallgstry’s
cable modem and the telephone companies’ DSL tdohies are going to be a digital duopoly into resitial
homes for the foreseeable future. This has imitina for affordability, for innovation, and foremeed for
sensible rules for network neutrality to safeguaiainternet.” U.S. Representative Edward Marl&gtement at
the Voice On the Net (VON) Conference, Boston, Mahssetts (Jan. 18, 2007), available at
http://markey.house.gov/index.php?option=com_cdaétmsk=view&id=2116&Itemid=48.

The ILEC-cable duopoly’s dominance of the natidirsadband market was more recently discussed gtthém a
report released by the Century Foundati®eeJohn Windhausen, “Building A Stronger America:Pkan to
Extend Super-Fast Broadband Connections to All Acaes,” A Century Foundation Report, at 6-7 (Jaf).2D09),
available atttp://www.tcf.org/Publications/mediapolitics/winassen. pdf




interest. As a result, we should expect oligopialimdustries to exhibit a
tendency toward the maximization of collective ggyfapproximating the pricing
behavior associated with pure monop8ly.

Of course, ACI’s larger point is that “market stiwre alone is an unreliable indicator of
the efficacy of competition” and that the Commissshould instead examine “market conduct”
and indicators such as “prices, progress, innomativestment, service diversity, functionality
and adaptations to each of these over titheldint Advocates do not disagree that market
structure alone should not determine policy. Hosveit is revealing that despite ACI’s
recommendation that the Commission examine makeduct and other performance
indicators, ACI provides no data regarding suchcatrs but instead states that it will “review
carefully what is provided by advocates with acdeghe relevant data” The only U.S.
broadband market information that Joint Advocagehaccess to is FCC data. And that data
shows that there is indeed a duopoly in the prowisif broadband internet service. The
Commission’s National Broadband Plan should betedaivith a full recognition of the highly
concentrated, duopolistic nature of the nationabtdband market. That is not to say, however,
that more information should not be collected heaitnow or in the future — to obtain a more
accurate picture of the market. Thus Joint Advesabmmend the recent directives from
Congress and actions by the Commission to collecergranular information to inform

broadband policy-making.

2 gcherer, at 131-5%pe alsdVlas-Colell et al., at 387-427.
2 ACI, at 14.
0 AClI, at 15.

3L A year ago, the FCC released its Report and GrdeFurther Notice of Proposed Rulemaking (“FNPRM”)
the broadband data gathering docket, WC Docke®ONMe38, which provides a strong foundation for getige
broadband dataDevelopment of Nationwide Broadband Data to EvalR¢asonable and Timely Deployment of
Advanced Services to All Americans, ImprovemeWicéless Broadband Subscribership Data, and Devabaqt of
Data on Interconnected Voice over Internet ProtqIP) Subscribershiph//C Docket No. 07-38, Report and
Order And Further Notice Of Proposed Rulemakingl, Gune 12, 2008) Form 477 Orde?l). In its Form 477
Order,the Commission significantly modified its broadbaegorting requirements and in its FNPRM sought

10



D. PRIVATE INVESTMENT HAS LED TO INCREASED BROADBAND
DEPLOYMENT, BUT IS UNLIKELY TO BE SUFFICIENT ON ITS OWN
TO YIELD AN AFFORDABLE NATIONAL BROADBAND NETWORK
FOR ALL CONSUMERS.

Joint Advocates do not discount the private sesteuccesses in extending some form of
broadband service to a majority of Americég.echnological advances as well as greater
consumer demand have made possible the econorejglalythent of broadband technology in
many parts of the country. The opportunity to pdeva valued service and receive
compensation in retufhhas resulted in the telecommunications and caildlesitry passing 121
million households and businesses with some forbradédband technolody.However, a
number of commenters exaggerate those successté® one hand, and minimize or even
ignore altogether any data that contradicts ttoey view of the private sector’s ability to deploy
high-quality broadband services to all Americans.

So, for example, several commenters argue thaaggrimdustry has not only done an
adequate job of deploying broadband, but thatrikermet, and Americans’ access to it,

represents a “triumph of capitalism and the freekeiasystem.*® The same unapologetic self-

confidence leads the Americans for Tax Reform (“A)Tfe state: “We are on the right track; the

comment on several related data gathering isstiee.FNPRM is still pendingShortly after the Form 477 Order’s
release, Congress passed the Broadband Data Innpeotvé\ct (“BDIA”), directing the Commission to, amg
other things, reassess and improve its broadbatadcddection efforts.SeePub. L. No. 110-385, 122 Stat. 4096 §
103(c) (2008).

%2 See, e.g Comcast, at 2 (referring to the cable industityi@stment of $145 billion in broadband networkes
the mid-1990s).

3 Although telecommunications and cable companiesadaypically report a return on investment sefedyafor

their broadband services, Verizon Communicatioms, (“Verizon”) noted in a recent investor repdrat

“[rlevenue growth from broadband and video servidese consumer [average revenue per unit] ARPUtgin
Wireline division] to $69.97 in the first quarted@, a 13.7 percent increase compared with thedfirarter 2008.”
Verizon Communications, Investor Quarterly - 1Q 20&t 6 (April 27, 2009). Comcast similarly remattthat its
High-Speed Internet service earned a net operptiofif of $6.7 billion in FY 2008, and $1.8 billian the first
quarter of 2009. Comcast Corporatidnending SchedulesPro Forma Revenue and Pro Forma Expenses,” at 2,
available at http://www.cmcsk.com/phoenix.zhtml?t8391&p=irol-newsArticle&ID=1282445&highlight=.

3 FCC,High-Speed Services for Internet Access: Status Becember 31, 2003anuary 2009, at Table 1.

% Institute for Policy Innovation (“IPI”), at 3.

11



free market is working®® The Commission should discount the “Mission Acptished”
mantra of these free market advocates; clearlyCthramission would not be reviewing
comments in this NOI — issued in response to Casgdirective — if deregulatory policies and
the private sector had attained adequate broadiaress for the citizens of the United States.

Commenters who urge exclusive trust in, and reéang, the “free market,” to meet
America’s broadband goals simplify and overstateesu broadband deployment and ignore
both the many areas of the country completely tagkiroadband and the consumers who cannot
afford it. For example, while Verizon has showmsiderable persistence in deploying its fiber-
based FiOS service to many urban and suburban thaadreadyhad DSL service, it has
chosen largely to ignore broadband deploymenstmibre rural territories. A recent filing states
that Verizon deployed broadband to only 60% ofttbeseholds in rural areas of 14 stdtes.
Joint Advocates urge the Commission to cut thrahghself-congratulatory rhetoric found in
some comments and arrive at the conclusion that gpecific broadband policy is necessary to
guide the industry in the face of market failur@y,government action can spur broadband
deployment and affordability, and (3) Commissioadership will not thwart private industry in
its efforts to provide services and to earn a nealske return for its efforts.

While Joint Advocates agree that harnessing theepofithe market is desirabféi is
necessary to face the fact that more than a dexfatkregulatory broadband policies has proven

inadequate to the task of making broadband tecgyawailable to all Americans at reasonable

% Americans for Tax Relief (“ATR"), at 2.

37Seeln the Matter of Verizon Communications Inc. andritier Communications Corporation Application for
Consent to Assign and Transfer Control of AuthaityProvide Global Facilities-Based and Global Resa
International Telecommunications Services and sigksand Transfer Control of Domestic Common Carrie
Transmission Lines, Pursuant to Section 214 ofbemunications Act of 1934, as Amend& Docket No. 09-
95, Application (May 28, 2009) at 2: “Today, Verizon’s subsidiagrafer broadband to only about 60 percent of
the homes and businesses in the communities tbati€r is acquiring.”

¥ See e.gATR, at 3; Competitive Enterprise Institute (“CElat 1; May, at 2.
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rates and speeds. Those favoringissez-faireapproach to broadband policy argue in part that
government action of any kind would prove disrugtio the plans and investments of private
actors in the industry. Clearly, any private entity interested in depimybroadband to unserved
territory has had more than enough time to dolsmakes no sense to worry about crowding out
private investment or discouraging investbwghen there is no private investmento crowd

out, and there are no investdosdiscourage. A broadband policy that encouradgdd-out in
unserved areas will benefit these areas and thenras a whole. Mr. May’s concern that a
broadband policy contain flexibility that “presesveonsiderable private sector discretfors
reasonable, but private sector discretion shoutdeallowed to override the benefits of making

broadband available, affordable, and accessibdd #¥omericans.

E. SOME COMMENTS ATTEMPT TO DOWNPLAY THE IMPORTANCE
OF RELIABLE AND AFFORDABLE BROADBAND IN TODAY'S
ECONOMY.
As NASUCA noted in initial comments, broadband hasome basic infrastructure, a
key component of a well-functioning and economicétburishing society? Some commenters
such as ATR, however, present a different perspeci the possibility of extending broadband

to all Americans, arguing that promoters of broambabiquity “seek to reduce the complexities

of broadband provision to the model of sewage reahowdelivery of drinking water?

% See e.g.CEl, at 3-4; May, at 2.
0 CEl, at 3-4.
“ May, at 2.

*2NASUCA, at 38. A recent report commissioned by lifternet Innovation Alliance is entitled — andrmstrates
— “The Substantial Consumer Benefits of Broadbaadr@ctivity for U.S. Households” (July 2009), asibke at
http://internetinnovation.org/library/special-repsithe-substantial-consumer-benefits-of-broadbandhectivity-
for-us-househol/

3 ATR, at 3. See alsdnstitute for Policy Innovation (“IP1"), at 13 (guing that broadband access is not a public
good, but rather “almost entirely a collection ofvpte networks that have agreed to exchange driffithe benefit
of their customers.”).
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Commenters like ATR that seek to downplay the ingooze of ubiquitous, reliable and
affordable broadband service for the nation arghkiran the wrong side of history, not to
mention the wrong side of the American public ah@ongress’ and the Obama
Administration’s clear views on the issue. The facthe goal of broadband ubiquity has
already been set — the question iswibetherto seek ubiquity but rath@&owto attain universal
broadband availability and use. To solve that joesthe Commission should do everything in
its power to make the provision of broadband acsamsple and easily replicable throughout the
country. Designing the networks that provide bimaa access should be considered similar to
designing the systems for the provision of highwalsan water, electricity, public safety,
sewage removal and other public goods. Whatewedifficulties that might be encountered in
extending the reach of broadband to all areaseo€tiuntry, they do not diminish the critical
importance of doing so.

Some commenters disagree with the tenet that bawallis an essential service along the
lines of electricity, water and voice telephonevgmr. But surely progress demands that
standards be elevated from time to time: Whatoevee “good enough” eventually becomes
substandard, and what was once a luxury becomeweth@ecessity.

Citizens in colonial America probably did not gineich thought to the source of their
drinking water or how they disposed of wastes. Nlogse details of daily life are taken for
granted, and no-one questions that clean drinkiagmand wastewater treatment facilities are
basic necessities that our society could not fonctvithout.

Similarly, when the telephone was first inventédyas seen by many as a toy or
extravagance. The 1930s saw the push to extend gervice to all Americans. And even into

the 1980s, touch-tone service was an upgrade fatwblephone companies charged.
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Likewise, in the 1960s computers were used onlgdernments, university researchers and
very large companies. Today personal computersarsidered almost family members in
millions of households around the country.

The benefits of many innovations are not immedyatetognized. Eventually, however,
these technologies are adopted by the majoritycante to be considered “basic.” Broadband is
no different. It has evolved from a non-publicvsee utilized by universities and government in
the 1970s, to a luxury service used by “technolgggks” in the late 1980s and early 1990s, to a
basic, indeed indispensable, public service utllizg millions of residential and business users.

The Commission has already recognized that broatlisanf the same level of
importance as such technologies and deserves disaleoatiorf! Accordingly, the
Commission should not allow the debate on broadipatdy to be recast to focus on the rights
of infrastructure owners to deny or control serviéather the debate should — and indeed must
— focus on ways to encourage or require these @inerxtend service to everyone in an
economically feasible manner, and failing suchré$fccall upon the public sector to complete

the extension of broadband service to the entivaitcy.

F. JOINT ADVOCATES SUPPORT CAREFUL ANALYSIS OF
“CONSUMER COSTS AND BENEFITS OF ALTERNATIVE COURSES
OF ACTION” * BUT WAITING FOR PRIVATE SOLUTIONS IS NOT AN
OPTION.
In the supposed name of consumers, ACI providescanomist’s primer on consumer
welfare, consumer surplus, ettseemingly suggesting that those who seek governmen

intervention inevitably seek frivolous expenditucdpublic monies and reckless government

*4 SeeCopps, Michael J* Bringing Broadband to Rural America — Report onusaRBroadband Strategy,” GN
Docket No. 09-29 (May 22, 2009), at 11 1-2.

** ACI, at 10.
“See, e.gid. at 7-8.
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intervention. Joint Advocates support an honedtapen analysis of the costs and benefits and
economic repercussions of government involvemettierbroadband market — with both
proponents and opponents of such involvement cigele to make their cases. That said, such
calculations must take into account the positiveralities associated with increased broadband
subscribership, and should not be used as an etmudelay in bringing the benefits of
broadband to all citizens, particularly those whe lzardest to reach and who are least able to
avail themselves of broadband.

Joint Advocates agree that imperfect informatiomatts effective investment and
decision making’ It is therefore essential that data about botiaddoand supply (i.e., location,
price and speed) and about consumer demand bdéyraadipublicly available and verifiable,
and not reside solely with industry.

Moreover, Joint Advocates, while concurring thatjélnsumers are a diverse I6tare
unaware of any specific proposals by ACI to addtieasdiversity, such as subsidies for low-
income households, specialized equipment for thabdiéd, or bringing broadband to areas that
lack the service. ACI reiterates basic econonmcsoime areas but ignores other relevant
economic precepts:

. Carriers have a legitimate business interest inimizing profit, which may

certainly yield benefits including the billions @bllars of investment that cable
and telecommunications companies have made in bavadinfrastructuré.

However, without adequate competition, there issgurance that rates will be
reasonable or affordable.

471d., n. 35.
“®\d., at 9.

“9See, e.g Comcast, at 31 (“In a largely deregulatory emwiment, hundreds of billions of dollars of privaspital
have been invested in competitive broadband nesyanker 90 percent of Americans have access taberal
Internet service, usually from multiple competingyiders; and consumer adoption has moved at afpate® than
that of practically any new communications produrcservice in history.”)see also id at 33 (“Since 1996, the
cable industry has invested more than $145 bilicbuild state-of-the-art broadband networks thiavjle high-
speed connections with download speeds of 20,&r& 100 Mbps or more.”).
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. The special access market is not functioning likempetitive market, and,
therefore, for the sake of consumers, it is esakthiat the FCC address exorbitant
rates for special access services.

ACI recognizes the “bandwagon” effect associatetth wie incentives for businesses “to
innovate and add new services that will be attvadib existing and new usetsand the positive
network externality effects associated with incesbsubscribership. Joint Advocates concur
with ACI that there is a compelling need for a “derd-side focus” for the National Broadband
Plan, “including steps to increase computer petietra.. and computer literacy? Joint
Advocates urge the Commission, in its National Bimand Plan, to include various demand-side
measures, including remedies for, among other hitige diminishing ability of the most

isolated members of society to avail themselvab®benefits of broadband, and thereby to

connect to the mainstream economy, as disposatenes dwindle.

G. A NATIONAL BROADBAND PLAN SHOULD GUARANTEE THE
RIGHTS OF MUNICIPALITIES TO FILL THE BROADBAND VOID
WHEN PRIVATE SECTOR SOLUTIONS ARE NOT FORTHCOMING.

As hinted above, many commenters explicitly or iy deplore the idea of public
investment in broadband infrastructatelo the contrary, Joint Advocates urge the Comimiss
to include state and local governments — partitplaunicipalities — as key players in the
nation’s efforts to deploy broadband service thraug the country. Unfortunately, the

broadband duopolists have been far too successtgposing, even killing, the construction and

operation of publicly-owned broadband networks.

0 ACI, at 25 citing Jeffrey H. RolfsBandwagon Effects in High Technology Industt@ambridge, MA: MIT
Press, 2001).

*L ACI, at 25.
*2|d. at 24. See, morsee generally, id at 24-26.
%3 SeeSection I1.D.
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Bills currently under consideration in the Northr@aa General Assembly, for example,
would impede the efforts of municipalities to iait the provision of broadband service to their
constituents, even when no private company isnglto provide service. According to a recent
news report, the bills -- House Bill 1252 and Seritl 1004 -- seek “to prevent municipal
governments from installing high-speed broadbandimless internet service and acting as an
ISP, even if commercial ISPs have no plans to aféevice to their communitie$:” Although
the House bill is given a seemingly innocent-songdiame, the “Level Playing
Field/Cities/Service Providers” bill, critics alleghat the proposed legislation was written
substantially by incumbent cable and telephone @mes to protect their turf by hobbling
municipal initiatives® According to Save NC Broadband.com, incumbeniaarsought the
legislation after the city of Wilson, North Cardinbuilt its own fiber network called
“Greenlight.”

Greenlight was created to provide the best comnatioit infrastructure for local

businesses. Even though we’re a small city, weebelour citizens deserve the

best service available. We asked the cable/lamdlompanies to provide it and

were turned down so we built it ourselves. It wascreated to provide

competition®®

The North Carolina legislation is of a piece wsimilar misguided state
initiatives — undertaken at the behest of, andHerbenefit of, ILECs and cable providers

— to curtail local governments from filling broadtigavoids created when the private

sector fails to respond to citizens’ broadband seékhe FCC is well acquainted with

>4 Seewww.dailykos.com(April 21, 2009).
%5 Save NC Broadband.com (http:/savencbb.wordpresgabout/).

*%1d. Greenlight provides up to 100 Mbps symmetricaViserto households, and up to 1 Gbps service to
businesses. A running account regarding the Gitffitson’s efforts to create a municipal broadbaedwork — and
the duopolists’ ongoing efforts to kill it — is dkable on the InternetSeee.g, Philip Dampier, “WRAL Raleigh -
The Wilson Debate Fast Forwarded to 2009” (April 2d09), available dittp://test.stopthecap.com/tag/municipal-
broadband/
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such short-sighted state efforts to placate thegpfmlvcommunications lobby, having
previously considered a similar law enacted in Miss*>" Moreover, where the
communications industry is unable to block munitlraadband service through
legislation, it has attempted — time and again bléak such public networks through
court challenges. The record is replete with sefébrts — from Bristol, Virginia to
Monticello, Minnesotaz® Thankfully such efforts have generally been unsasful in
the courts, though one is left to wonder what thgetal costs of industry’s efforts to
block broadband deployment have been, in termsmigtof litigation expenses borne by
local governments but also the delay in broadbaadability engendered by such
tactics.

The National Broadband Policy should incorporakéeglal and policy measures
necessary to ensure that state and local goversrhare the right to provide broadband,
a basic infrastructure, for themselves and thézems, particularly when the private

sector has failed to provide broadband in the lcoaimunity.

1. OPEN NETWORKS AND OPEN ENTRY ARE CRUCIAL TO A SUCCE SSFUL
NATIONAL BROADBAND PLAN.

A. INITIAL COMMENTS REVEAL THAT THE “OPEN NETWORKS”
QUESTION IS THE KEY DRIVER FOR VERY DIFFERENT VISIO NS OF
THE NATION’S BROADBAND FUTURE.

The incumbent duopolists and their allied partiesg, AT&T, Verizon, Time Warner,

Cisco Systems, Inc. (“Cisco™ are uniformly against open networks, againstiptgactor

*" See Nixon v. Missouri Mun. Leagi@1 U.S. 125 (2004) (upholding the Commissiomslaratory ruling that the
state’s law was not expressly preempted by 47 U.$253;see Missouri Municipal Leagu&é6 FCC Rcd 1157
(2001). Inits 2001 order, the Commission reliadan earlier decision resolving a challenge toragarable Texas
law. See Public Utility Commission of Texa8 FCC Rcd 3460 (1997), aff'dbilene v. FCC164 F.3d 49 (D.C.
Cir. 1999).

8 See, e.g Jim Hu and Marguerite Reardon, “Cities BraceBovadband War,CNET NewgMay 2, 2005),
available ahttp://news.cnet.com/Cities-brace-for-broadband/@@09-1034 3-5680305.html?tag=mncol;txt
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broadband infrastructure, and against the impasticany non-discrimination rules that would
limit or prevent vertically integrated network optars from “managing”i(e., controlling or
restricting) services, applications and contentenadhilable over their networks.As noted
above, Joint Advocates have a healthy respechéogénerative power of market forces and
acknowledge that there are unavoidable questiansdrthe issue of what is legitimate network
management, a subject they address below. Howdwmiet, Advocates believe that it would be a
fatal mistake were the Commission to fail to adgitbe potential for dominant broadband
providers to abuse their significant market powet thereby sap the Internet, which was after
all built on an historically neutral and open nethyaf its vitality and innovatioff,

At bottom, the incumbents’ view of the broadbaatiife is premised on their notion of
facilities-based competition as the preferredpif @xclusive, model for delivery of broadband
service. For example, AT&T belittles “non-faciéi-based competition” as “synthetic” and
considers it something to be avoidédSimilarly, the National Cable and Telecommunimasi
Association (“NCTA”) declares that the FCC shoutdrote “continued private sector
investment and facilities-based competition amamgtband platforms” The imposition of
open access and net neutrality requirements, thamhbents claim, would be anathema to the
purportedly vibrant competition in the broadbandketand further investment in such

facilities.

% Typical of this approach is Time Warner's viewtttmompetitive market forces and existing safegeaate
sufficient to “insure that broadband providers adhe open network principles.” Time Warner, at e also
Qwest Communications International (“Qwest”), at2%

9 Even AT&T tacitly recognizes this power by chagizing the historical Internet as an “open ecaayst
AT&T, at 100. As pointed out below, thétatus quo antehanged when this Commission issued its cable and
wireline modem decisions.

8L AT&T, at 3, 77 (“the best way to promote risk-tagj investment, and innovation is to create a stabl
deregulatory environment that promofasilities-basedntermodal competition”) (emphasis in original).

52NCTA, at 48.
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AT&T goes so far as to turn history on its headdeglaring that “common-carrier
regulation would deter the free-wheeling experiragah that is at the heart of the Internet’'s
success?® It was precisely the substrate of a common-aasgistem that was “dumb in the
middle,” with users on the edges able to developwative applications and content, that led to
the explosive early growth of the Interfietindeed, distinctions between the public switched
telephone network (“PSTN”) and broadband are irgingdy questionable, as reflected in the
discussion below of unbundled network elements (B9N and special access lines. Both of
these subjects are emanations of the 1996 amensltoethie Federal Communications Act as
applied to the PSTN, yet both have also becomealdntthe debate on open broadband
networks. Not only is this where we are headihip, Where we have been.

The incumbents’ view is starkly different from thision of those who hearken back to
the Internet at its birth, and through much ohittory, where the open, “end-to-end,”
“generative” characteristics of the network usharednparalleled creativity. In this group are
municipalities (represented by the National Assiimmaof Telecommunications Officers and
Advisors [“NATOA")), ® public interest groups such as Free Press and NDXSdnd even in
certain respects smaller network operators an@targmpetitive carriers.

A number of commenters joined with NASUCA in adatieg various forms of

separation between the underlying transport netwackthe network services, applications, and

83 AT&T, at 113.

% Kevin WerbachQff the Hookdraft article forthcoming in Cornell Law Review (R0), available at
http://papers.ssrn.com/sol3/papers.cfm?abstract 3dE222 at 4 (citing work of Lawrence Lessig, Jonathan
Zittrain, Barbara van Schewick, and Yochai Benkleited inNCTA, at 33.

5 See, e.gNATOA, at 36 (“openness is emerging as a competiénbhancing strategy for economic
development”).

 See, e.gKodiak Kenai Cable Co., LLC (“Kodiak”), at 15 (“bidmone networks serving rural areas should be
operated on a carrier-neutral basis, with the parigoroviders not offering retail service®%ee alsdhe groups
belonging to the “no chokepoints” coalition,tatp://www.nochokepointsblog.orghd Big Think Strategies, at 118.
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content that ride on that netwdtk A variant of this is the plea of the National
Telecommunications Cooperative Association (“NTCAiat “all vertically integrated Internet
backbone and special access (middle-mile) trangpovider rates ... be cost-based and non-
discriminatory.®®

In their argument that a hands-off, deregulatgyraach would promote competition,
the incumbents do not explain how that “competitipargely between cable and telephone
company duopolists) will be immune from the inhérm@mflicts of interest between the
vertically integrated network owners and all otheh® want to use that network. The
duopolists fail to address, for example, how narilifees-based competitors like Netflix will be
treated, when its video-on-demand service starsggtaficantly eat into the market share of the
duopolists’ video-on-demand services.

Incumbents are also silent on the question oftjagt many facilities-based platforms
even the most concentrated of markets could supp@éspite the fact that there isla facto
duopoly (if not monopoly) for broadband transparmost parts of the country, the incumbents
continue to encourage the fiction that consumenseate with their feet” and “quickly abandon

any broadband provider that failed to satisfy tldeimands for opennes$.”

" See, e.g., idFree Press, at 79 and fn. 105 (referencing Brifislecom’s “Undertakings” €ompareNASUCA,
at 63-65); see also Wired.com, at [2].

%8 NTCA, at 36.

%9 CompareWIK Consulting, The Economics of Next Generation Acc&s®cutive Summary 9, available at
http://www.wik.org/content_e/ecta/ECTA%20NGA_mafiter 2008 09_15_V1.pdfconcluding that fiber
deployment “is not profitable in any of the six otues analyzed on the basis of current costs.”).

"0'Verizon, at 85. While the ISP/broadband markey eperience some competition, the offerings ofl8f are
often contingent on what the underlying transpoovjaler offers. If there are effectively only ooetwo network
operators, the claimed consumer freedom is marsatl than real. In some markets, backhaul faaiee, the
incumbents have close to a monopoly.

22



B. SOME COMMENTS MISINTERPRET THE NEED FOR NET
NEUTRALITY AS AN ATTACK ON THE RIGHTS OF BROADBAND
ACCESS PROVIDERS.
NASUCA and Rate Counsel explained at length inahtomments why a policy of
nondiscrimination, or net neutrality, must be inpmated in the Commission’s National
Broadband Plaft. Specifically, NASUCA pointed out that “[t]he tlaeto open networks.é.,

the common carrier or end-to-end model) comes piiyf@aom vertically-integrated carriers

seeking to market content (or services) along thitr basic transport functiori?” Predictably,

the incumbents’ comments reject any limitationsoaoh integration, without ever addressing the

underlying conflicts of interest or incentives tauae their market powét.
Although people mean different things by net ndityraat its core it necessarily includes

the reinstatement of the non-discrimination pransi on which the Internet was buile(,

before the FCC’s 2002 “cable modem” and 2005 “DSidem” decision®). This reinstatement

can occur in a number of ways: by simply revershggcable and DSL modem decisions and

reinstating the Title Il non-discrimination requinents that they effectively eliminatédyy

reconstructing such Title Il protections under §it| through the “four freedoms” or other

"L NASUCA, at 53-62; Rate Counsel, at 54-62.
2NASUCA, at 57.

3 AT&T, at 104 (invoking the threat that any sortneft neutrality regulation “would almost certainlglay
broadband upgrades”); Verizon, at 6-7 (“verticahttacting ... and sophisticated pricing” should Hewaéd).

" n the Matter of Inquiry Concerning High-Speed Ast the Internet Over Cable and Other Facilitlt€C
No0.02-77, 17 FCC Rcd 4798 (2002) (“cable modem'islen, holding that cable modems belonged in tlstirety
to the “information service” category, and therefaot subject to the telecommunications commoriagger
requirements of Title Il of the Communications Aetlf’'d sub nom. Nat'| Cable & Telecomms. Assn v.n8rX
Servs.b45 U.S. 567, 125 S.Ct. 2688 (2003pi&nd X”). Shortly after the FCC’s cable modem deciswas
ratified by the Supreme CourtBrand Xdecision, the FCC extended broadband deregulaii@Bl. modems.n
the Matters of Appropriate Framework for Broadbahctess to the Internet over Wireline FacilitiE€C No. 05-
150, 20 FCC Rcd 14853 (2005) (“DSL modem” decision)

®The Supreme Court, in upholding the Commissionabfe modem” order did not endorse the Commission’s
legal, factual or policy positions in that ordeut lbather merely “deferred” to the Commission’siden in
accordance witichevron, U.S.A., Inc. v. Natural Resources Def&wmencil, Inc.,467 U.S. 837 (1984).

23



devices; or by invoking the interconnection proms of 47 U.S.C. 88 251-52, as Kevin
Werbach urge§.

Several of the incumbent duopolists and their all@peat arguments against net
neutrality that the Commission has rejected overpidst two years. The argument that
prioritizing certain data running over the Interireeéssentidl has been rejected, for example,
when used as a cover for discrimination againstamed content

AT&T also arguesd horrendunthat the approach of Free Press and other network
neutrality proponents would make impossible evenntiost reasonable network management
techniques, including those that in no way disanaié against contefit. This misstates the
locus of debate: The NTIA’s and RUS’ recent Noti¢é&-unds Availability (“NOFA”), while
providing that applicants for funds must provideduband service in a nondiscriminatory
fashion using “application-neutral bandwidth allbca,” also allows for “managed services such
as telemedicine, public safety, communications,@sthnce learning, which use private
network connections for enhanced quality of serviather than traversing the public Intern&t.”
It is clear, then, that it is possible (and perhagsessary) to allow service providers to offer a

guaranteed level of service to certain customeis rgQuire it, while at the same time providing

s WerbachOff the Hook, supraWerbach sees the four freedoms as a dubious ifmtenable legal basis for
achieving neutral networks, and would instead synaplply the non-discriminatory interconnection psions of 47
U.S.C. 88 251-52Id. at 51-55.

"ATR, at 3. According to ATR, one of the most imjamt reasons to reject government action andphélic
utility approach” to broadband is “the absoluteewsity of prioritizing, and otherwise actively nraging one
guantum of data versus anothetd.

8 Formal Complaint of Free Press & Public Knowledggafst Comcast Corp. for Secretly Degrading Peer-to
Peer ApplicationsFile No. EB-08-1H-1518Broadband Industry Practices; Petition of FreeeBs et al. for
Declaratory Ruling That Degrading an Internet Agpliion Violates the FCC's Internet Policy Statem&roes

Not Meet an Exception for “Reasonable Network Mamagn{’ WC Docket No. 07-52, Memorandum Opinion and
Order, FCC 08-183 (Aug. 20, 2008).

® AT&T, at 104-115.
8 RUS/NTIA NOFA (July 2, 2009)74 Fed. Reg. 33111, at 29.
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broadband access to the general public in a waythther favors nor disfavors any particular
service, application, provider or content — theease of net neutrality.

Joint Advocates note that the line between reademasiwork management and content
discrimination becomes much brighter and easidraw when the underlying transport provider
is separatedrom the voice, data, broadband, video, audio,a@hdr services that ride on, and
depend on, that transport servitelhere is a growing understanding among key stalkiehs
that some sort of separation is necessary to shév/ehorny issues of potential discrimination
that arise when a vertically integrated networkvter offers both transport and
applications/services/content on the transport orad

Incumbents and their allies also haul out the algiacd that net neutrality requirements —
like other forms of regulation -- would “have thigeet of deterring investment and chilling
innovation.” This argument disregards the fact that nondisoeation was thele facto
standard until the cable and DSL modem decisiams tlaat the investment already in place
occurred largely in that environment. Title I'emdiscrimination standard, under which
broadband operated in the @eand Xera, clearly did not deter investment. Similathg

functional separation imposed by Britain’s OffideGommunications (“Ofcom”) on British

81 SeeNASUCA, at 59f (discussion of functional separation)

82 See, e.gKodiak, at 15 (“transport providers not offeringaiéservices”); Public Knowledge, Media Access
Project, The New America Foundation, and U.S. P(R&blic Knowledgegt al.”), at 22 (quoting European
Commission’s Viviane Reding’s statement that fumtail separation provides “an incentive structunat[ts]
clearer and more operational” in providing “guaes® of non-discrimination”); NATOA, at 30 (“Commeng
believe that open access means that an indepeseleite provider without an ownership stake inrieewvork has
non-discriminatory access to the incumbent netveorkponents ... In an open network, the network owamegy or
may not itself provide services, but does sell whale access ...").

8 May, at 2. See also opposition by the Chamb&@ahmerce of the United States of America (“US Chearfjto
the adoption of open access rules or net neutrhigause the FCC’s Internet Policy Statement “sderbe
working.” US Chamber, at 4ee alsAAT&T, at 103 (neutrality proposals “undermine them@mission’s and the
nation’s most pressing objectives ... expanding dgpknt of broadband facilities and investment iated
technologies”); Verizon, at 88 (“’non-discriminatiocobligation or other common-carrier-like requirents on
broadband providers would ... harm consumers limitiagsumer choice and chilling innovation and inwresit”).
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Telecom (“BT”) discussed at length in NASUCA'’s inltcomments) has not deterred
investment! Nor is there any reason to believe that an exgalicy on net neutrality will deter
the investment required to extend broadband faslib unserved — and underserved — America,
other than the threats of the incumbents. As nelsglwhere in these comments, AT&T and
others have not delivered on their promises toaeptoadband more quickly or widely in
exchange for less regulatory oversight or obligegioAccordingly, their claims that net
neutrality will deter their nonexistent investmshbuld be ignored.

Similarly, telecommunications carriers argue that municipal involvement in
broadband (see discussion below) necessarily ptdggovernment’s hands the power of
censorshig® while apparently blind to the danger of their ofprivate) censorship. Net
neutrality prevents the providers of communicatimrisastructure — public or private — from
“editing” the flow of information. Without such ndiscrimination requirements, broadband
infrastructure owners who are also broadband setficontent providers have every incentive
to pursue affiliate relationships and to profitrfranaking certain applications run better than
others. Consumers would be at the mercy of tinarihet service providers (“ISPs”) (and of
their ISPs’ transport providers); innovation iniaelservices would be stifled. It would be
imprudent to give service providezarte blanchan determining what online services function
most easily via their infrastructure.

In addition, AT&T offers a particularly odd argunten support of its claim that the

Commission’dnternet Policy Statemeinas been “more than sufficient to ensure compéanc

8 SeeNASUCA, at 59f. Indeed, functional separation is a structural fofrachieving non-discrimination, a sort
of non-discrimination “and we really mean it.”

8P, at 9.
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with its principles and to foster an open Intefieind that tougher rules ensuring net neutrality
are not needed. In support of this argument, ATa®$erves that “in the ensuing four years, the
Commission has found it necessary to enforce timeiptes in thenternet Policy Statement

only twice"®” once to stop a rural carrier from blocking itstousers from using certain VolP
services provided by other entities, and agairrévgnt Comcast from unreasonably interfering
with its customers’ use of certain peer-to-peeiliappons. These enforcement actions refute,
rather than support, AT&T’s argument.

That the Commission — a body often criticizedifdrequent or dilatory enforcement
actions — was compelled to take two major enforceraetions in less than four years to stop
broadband network operators from using their comirthe network to “manage?.é., block or
degrade) other providers’ traffic over that netwarlakes clear the need for clear, enforceable
regulations limiting network operators’ ability tmreasonably discriminate against other
providers’ services or content, or otherwise alibee ownership position to the detriment of
their customers or competitors. Significantly, @ast appealed the Commission’s order against
it to the federal appeals court (after it worked ‘@olutions” to the “network management issue”
with BitTorrent), and this appeal is still pendinloreover, highlighting the importance of the
continuing dispute over the Commission’s ceasedmsist order to Comcast, Joint Advocates

note that NBC Universal, Inc., NCTA and Qwest hantervened in support of Comcast’'s appeal

8 AT&T, at 98,citing Appropriate Framework for Broadband Access to titernet over Wireline Facilitieolicy
Statement, 20 F.C.C.R. 14986 (2003n{&rnet Policy Statemeéht see alsoU.S. Chamber, at 4 (opposing the
adoption of open access rules or net neutralityabge the FCC'Biternet Policy Statemefseems to be
working”); Verizon, at 88.

87 AT&T, at 98 (emphasis in original), discussifgrmal Complaint of Free Press and Public Knowledgginst
Comcast Corp. for Secretly Degrading Peer-to-Pegplisations Memorandum and Order, 23 F.C.C.R. 13028
(2008) (‘Comcast P2P Ordéy, pet. for review filed sub nar@omcast v. FCCNo. 08-1291 (D.C. Cir., filed Sept.
4, 2008);Madison River Commc'ns, LL.©rder, 20 F.C.C.R. 4295 (2005). AT&T correctbtes that the
Commission’s decision iMadison Rivempre-dated thénternet Policy Statemeibly several months, but was
premised on the same fundamental principles fonriddinternet Policy Statement
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(Consumers Union, Consumer Federation of AmericeeyInc., Open Internet Coalition, Free
Press and Public Knowledge have intervened in sajgbthe Commission). Comcast’s pending
appeal again reinforces the need to givdiiternet Policy Statemeéstprinciples the force and
effect of law, by adopting them — in expanded dadfeed form — as regulations.

Telecommunications carriers and their allies artfpa¢ any municipal involvement in
broadband (see discussion below) necessarily ptaggovernment’s hands the power of
censorshig? while apparently overlooking the danger of prive¢é@sorship. Net neutrality
prevents the providers of communications infragtnec-- publicor private -- from “editing” the
flow of information. Without a nondiscriminatiomqvision, infrastructure providers have every
incentive to pursue affiliate relationships angbtofit from making certain applications run
better than others. Consumers would be at theynwdriheir Internet service providers (“ISPs”)
(and of their ISP’s transport providers); innovatia online services would be stifled. It would
be imprudent to give service providers a cartedilarto determine what online services function
most easily via their infrastructure.

While Joint Advocates agree that a National Broad@lan should encourage market
innovation and consumer choice, they caution th€ Bt the pursuit of such experimentation
and choice should not preclude careful monitorihguppliers’ traffic management and pricing
behavior. The Commission should be skeptical afs (like Verizon’s) that the existing and
growing number of competitive broadband optionslatée for consumers allow reliance on
consumer choice to guide the development of braadibad the Internét.

A fundamental flaw in Verizon’s argument is its anhded belief that sufficient

competition exists to protect consumers. As ar@iEe and in NASUCA's Initial Comments,

8 See, e.glPl, at 9.

8 verizon, at 36
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Verizon’s underlying premise of “consumer choice’facilities-based carriers is illusory
because of the persistent lack of competition efétilities’ market. Moreover, this purported
competition is, in any event, insufficient to driransparency, meaningful disclosure, or
meaningful choic& Similarly, Verizon’s assertions that some constameay benefit from a
usage-based model fail to consider the clear aisftif interest inherent in deciding whether
Verizon’s own products or services would be covevédin the usage cags.Verizon's
reliance on a notion of “consumer choice” thatiiwdced from marketplace realities is also
evident in its claim that some customers may chansadvertiser-supported Internet access
service in exchange for lower monthly costs, ot tthers might prefer more highly managed
Internet access services that provide additioryarkof security?

Such broad assertions that “consumer choice” wilhpte the development of
broadband technology, benefit consumers, and eagewontinued innovation and investm®nt,
demand the questions: Under what criteria or metsill these “benefits” be measured? How is
the Commission, Congress, or a consumer to deterwinether Verizon, AT&T, Time Warner,
etc., have invested the dollars in the systemttiet previously promised? Will the “consumer
choice” be primarily from a menu offered by thetieally integrated network provider, or will it

truly be determined by the consumer, without filigror preference?
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The comments of Qwé&nd AT&T™ follow this same flawed line of reasoning by
presuming a robust state of competition in the dioaad services market, without considering
the facilities duopoly (and in certain markets, mpoly) and its constraining effects on such
competition. Their conclusion that there is noth&e proscriptive “open network” regulations,
again assumes a non-existent world of robust catigret As the analogous special access
debate recently demonstrated, many of the suppmsagetitors are chafing at the facto
market power and limitations imposed by the ILECs.

Joint Advocates focus here on the market for fiedibased broadband transport. Joint
Advocates (and most public interest commentersifigisly do not share the incumbents’
simplistic faith in this market to preserve the iceahat has inherently and historically been the
hallmark of the Internée®. Although Joint Advocates welcome diverse techgickl platforms,
all of the platforms urged as viable intermodal petitors to the incumbents require, at some
point in their operation, essential transport isphit only the incumbents can provide.

The prospect that some of tomorrow’s broadband owtwill be built with public
“stimulus” money raises a related set of issuesdeFal monies represent public investment, and
when the public pays for broadband infrastructtire,public rightly expects that it, rather than
private corporations, will benefit from that invesnt. This means, at a minimum, consumers

have real choice in the marketplace and competioggers of service and content will have

% Qwest asserts that there is no need for additimtainet regulation and that additional regulatifhe Internet
will only inhibit broadband infrastructure investmend place the entire burden of such investmemnal users.
Qwest, at 23see idat 16.

% AT&T, at 98, 130.

% Rate Counsel, at 58; NASUCA, at 74. By way of panison, Joint Advocates note that the similarly-
concentrated voice market has failed to protedibcnsrs from unreasonable price increases for belgiphony.

" This point is driven home by the presence in thehokepoints.org coalition of both wireless cagikke Sprint,
and cable-based telecommunications providers likeeWarner.Seediscussion in Sections IlI.E. and F.
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real access to those consuntérft.is appropriate that networks built or augmenising public
funding be subject to open access rules, and emnred to offer access or capacity to all

market participants on cost-based, non-discrimiyarms®°

C. DISCRIMINATION AND TRAFFIC MANAGEMENT

As discussed above, the question of what is legigntraffic management and what are
unfairly discriminatory practices remains a cenisalie in formulating an appropriate National
Broadband Plan. The misnamed American Consumgtulies representing the incumbents’
interests rather than any consumer, defends pnevideility to discriminate (i.e.,

“differentiate”) among products, services, andsattlength® Not surprisingly, so does
Verizon!*

Joint Advocates urge the Commission to closely mnoomiscrimination and management
issues, particularly where the delivery of Intenmatfic favors a carrier’'s own or affiliated tradf
over that of other carriers or unaffiliated serviceviders. This type of discrimination would be
evidence of abuse of market power.

Time Warner, for example, has been conductingstoéimetered billing for Internet
access, which raises questions about whether Tiar@&¥s terms and conditions for broadband
Internet access — including metering, bandwidttscapd other terms of service — should apply
to Time Warner’'s own commercial traffie.§, video on demand) relative to others’ traffc.

Those questions are eminently reasonable and auathieled, as Gigi B. Sohn, President and co-

% Rate Counsel, at 45; NASUCA, at 37.
% Rate Counsel, at 45; NASUCA, at 74.
1% aCl, at 40-51.

191 v/erizon at 2 passim(“network management, vertical contracting ... anphssticated pricing can all play
important roles ...").

1021R Daily, June 1, 2009. See also, Public Knowledgeal at 7-9.
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founder of Public Knowledge noted in describing hieev Time Warner Terms of Service
(“TOS"):

The new TOS carves out for Time Warner the righige any amount of

bandwidth the company chooses for its servicespbig its customers at risk if

they use the Internet for services that may compéteTime Warner, such as

video or telephone-like services. The new TOS alkavs for “the prioritization

of TWC commercial subscriber traffic.” Congresse ffederal Communications

Commission and the Federal Trade Commission sheadt be concerned with

how Time Warner is offering its cable modem sersj@nd should conduct

inquiries to determine the extent to which they panthe free flow of

information online and to which they are anticonitpag. In addition, even

though Time Warner has said it would not pursuedbaaith caps on consumers,

the TOS clearly leaves open that possibility, opgmjuestions whether the

company is adhering to deceptive trade practivés.hope the FTC will make

inquiries along this line as wek

Regardless of whether network management andeiffi@l pricing are applied, the key
issue is whethanndue or unreasonablediscrimination is occurring, and whether the intemit
network owners are discriminating in favor of theivn commercial traffic vis a vis competitors
that must use those networks. Joint Advocatesdisagree with Time Warner, which insists
that competitive market forces and existing safedgiare adequate to ensure open network
principles:® Similarly, Cisco’s assertion that “highly managestworks” are essential to certain
applications must also be taken with not just angtaut rather a shakerful of salt. Such
skepticism is justified when Cisco’s own marketmgterials explain how networks can be
“managed” (and its devices deployed) not for corsubenefit but for the network operator’'s
“top-line revenue growth!®

Other commenters echo Joint Advocates’ recommanuétiat the National Broadband

Plan must ensure that networks are, and remaim, oper example, the Benton Foundation

193 pyblic Knowledge Press Release, June 1, 2009abiaat: http://www.publicknowledge.org/node/2252.
1% Time Warner, at 25-26.
195 CompareCisco, at 17; Cisco whitepaper quoted at NASUC/A&.fn. 148.
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recommends that the four freedoms establishedeiCtmmission’snternet Policy Statement
to access content, to run applications, to conteaices, and to enjoy “competition among
network providers, application and service prowgdand content providers” — must be
incorporated in its National Broadband P1&nThe question remains, however: Is this enough
to ensure open networks? The answer appearsrto.be

For example, authorities such as Kevin Werbactebelthat such precatory rules are
insufficient legal bases even for the actions then@ission took with its rece@omcast P2P
Order.® Instead, bright-line, easily understood, andlgasiforced rules are needed, with
clearly defined consequences that will deter disitratory behavior. Experience has taught
Joint Advocates that the same carriers that novitegtygeneral principles amibst-hoc
enforcement are adequ@tevill be the first to argue, when served with a gdamt for
misconduct, that the rules were not sufficientlyach priori.’® As discussed elsewhere in these
comments, there is an abundance of evidence #fatoltheir own devices, broadband carriers
such as AT&T, Verizon and the cable companiespldte unreasonable limitations on the
ability of other service providers and users toalep and utilize unique applications and
services, thereby stifling broadband innovation.

Furthermore, Joint Advocates agree with AdHoc thHtthe market has failed to make
broadband Internet service available in communitles Commission should be skeptical of
provider claims that they will deploy the servi€éhe Commission assures them that it will not

impose ‘open access’ requirements. Duopolistsigiof broken promises suggests that

1% Benton Foundation, at 39. Note that the FCC less ientified separable and discrete markets.
197 Off the Hook, supragt 17-21.
%8 AT&T, at 98.

19 5ee, e.g., Pacific Bell Wireless v. CPU@0 C.A.4" 718, 750 (2006) (arguing that the due processgighthis
wireless carrier, now an AT&T affiliate, were vitdal by enforcement of vague and ambiguous law).
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regulatory compromises and inducements fail to pcedhe promised investments.

D. MUNICIPALITIES CAN SPONSOR OR PROVIDE IMPORTANT PIE CES
OF A NATIONAL BROADBAND SYSTEM.

Joint Advocates note the relative paucity of comtadiled by municipalities in this
proceeding. Many large cities — New York and SeanEisco, for example — did not file at all
(even if they filed in the NTIA/RUS Broadband Teology Opportunity Program proceeding),
or they filed primarily or exclusively under the brella of NATOA (.e., Los Angeles, Portland,
Seattle).

Some commenters suggest that the reason for tgtg e that the municipalities are
concerned after the Supreme Court’s decisiadixon v. Missouriwhich essentially approved
of state preemption of municipal broadbdlidSome commenters see a need for federal
intervention in support of municipal networks, bECC preemption of state laws that prohibit
municipal broadban#? or federal legislation specifically authorizing micipal deployment:

Municipalities can contribute in at least threeys/éo a robust broadband network: by
building or sponsoring wireless broadband systeattsqugh many of these efforts apparently
have fallen by the wayside); by building or spomsgpmwireline (even fiber) networks; by
providing subsidized broadband service to low-inea@and groups through the use of

municipally-owned or -controlled facilities; and hgtively facilitating and requiring that dark

10 AdHoc, at ii.
111 Broadband Institute of California (“BBIC”), at 6iting Nixon v. Mo. Mun. Leagu&41 U.S. 125 (2004).

12 pyblic Knowledgeet al.,at 46-47, citing Note (Dunnellet My People Go (Online): The Power of the FCC to
Preempt State Laws that Prohibit Municipal Broaddat07 Colum. L. Rev. 1126 (2007).

13BBIC, at9 Federal legislation could authorize federal broadbmuch the same way the 1984 Cable Act
authorized municipalities to require public, edimaal and governmental (“PEG”) access channelsataec
television — in fact, municipal broadband avoidswnaf the tricky constitutional issues with requ@iPEG access
(or leased access, or must carry).
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fiber and empty conduit be used for the provisibthis service!* As Public Knowledgest al
indicates, however, some incumbents have attentptese “acceptable use policies” to limit
municipalities’ use of dark fiber and empty conduoibuild out their own systems.

The Commission could assist municipalities’ eBat opening up new last-mile and
middle-mile broadband delivery paths by institutangurvey or inventory of dark fiber and
empty conduit in major metropolitan areas, much tikke survey San Francisco has already
prepared’® and similar to the frequency survey the Commiskias considered.

Naturally, there has been strong industry resigt@aoenunicipal broadband networks.
The incumbents argue that municipal entry intoltfeadband market creates an unlevel playing
field, but the public (not necessarily state) gnbiperating such networks would presumably be
subject to unfair business practice laws like atinepomarket actof.” Public-private competition
exists in other industries, like mail delivery; thes no reason it could not exist in the broadband
context either. Moreover, if the industry (as Wydesported) is less than willing to compete for
broadband stimulus monies under the American Regared Reinvestment Act (‘“ARRA”)
because of open network requirements, then mumittgsaintent on open and neutral networks

effectively have no choice but to build their owetwiorks.

114 seeSan Francisco feasibility studiiber Optics for Government and Public Broadbaad,
http://www.sfgov.org/site/uploadedfiles/dtis/tecbnaect/SFFiberFeasibility.pdfAs San Francisco points out,
“Opportunities for cost-effective installation abér arise each day as City crews work in the rigfhvay.” Id. at
9. Such “fiber-in-the-sewer” proposals have mehwubstantial resistance from incumbent telecomcoations
and broadband providers.

15 pyblic Knowledgeet al, at 46. Compare San Francisco feasibility stsdpra,at 30 (empty cable conduit
“limited to public, educational, and governmentaphbcations”).

1% The feasibility studysupra,catalogs empty conduit and dark fiber, noting whaetuch transport paths are
“conditioned” or not.Id. at 30-46.

17 see, e.gPRublic Knowledgeet al, at 47(noting thatNixondid not extend to municipally-owned, independently

chartered corporatiolisDingwall, Municipal Broadband: Challenges and Perspecti&sFedl Comm. L.J. 67
(2006);compareFTC, Municipal Provision of Wireless Internétaff Report, September 2006, available at
http://www.ftc.gov/0s/2006/10/V060021 municipalpravaessinternet.pdfat 42, noting various proposed
legislation that “would allow municipalities to eff broadband Internet services but also requirtethiey deal with
other firms in a non-discriminatory manner.”
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Industry-friendly advocacy groups like HPlalso argue that municipally-owned
infrastructure would “invite the ominous threatgafvernment content controf,® and state
further that:

This is why, with rare exception, government eesitin the United States do not

own or operate radio stations, television statmmnsewspapers of general

circulation... Once government controls the disthidnu of broadband, the

channel for communications, control of contentaesanty an unavoidable next
step. It is a dangerous direction to tra¥el.

Government ownership of the infrastructure no momglies control of content than public
ownership of the highway system dictates the makienaodel and contents of automobiles that
travel upon it -- other than for public safety. dny event, other countries have pioneered
communication entities that are “neither stateprorate,” where constitutional prohibitions
against government censorship remain very mucle &liwVvhatever legal form municipalities
might choose to hold and operate publicly-fundezhdband networks, such networks could
easily be constructed and operated so as to iestie entity from local politics. If a state-

affiliated entity operated broadband, it would remgubject to the First Amendment.

E. CONTRARY TO THE ASSERTIONS OF SOME, AN EFFECTIVE
UNBUNDLING OF NETWORK ELEMENTS IS AN ESSENTIAL PART
OF A NATIONAL BROADBAND PLAN.

The ILECs and their allies seek to use this proiceetb extend their successful efforts to

eviscerate unbundled network access, an approath targer body of commenters concede has

118 Seewww.ipi.org.

Pl at 9.
12014,

121 gee, e.gWitteman,Constitutionalizing Communications: The German Gitutsonal Court’s Jurisprudence of
Communications Freedo(forthcoming 2010, HSTINGSINT'L & ComP. L.R.); West German Television Law: an
Argument for Media as Instrument of Self-GoverniiéhrtlICLR 145, 176-77 (1983) (describing public
broadcasting entities that are neither state neat®). Municipal cable cooperatives, insulataahfriocal political
bodies, would be a variation on this theme.
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failed to deliver a vibrant and competitive marf@tbroadband access across the United
States? Advocates of deregulation like IP1 assert that:
Policymakers should recognize unbundling effortfaded and as a mistake, and
should resist the call of activists to return touamundling scheme for broadband
networks. To impose unbundling requirements nowmadband networks that
were built under the assumption that they wouldrée of such requirements

would not only enormously devalue the existing dimand infrastructure, but
would almost certainly result in another wastedadiecof legal challengés.

The Commission should dismiss this type of fear-gesimg. As NASUCA's initial comments
pointed out, a muchore completéorm of unbundling — the Ofcom/BT functional segtson
model — has ledot to the devaluation of existing broadband infradtrte, but to increases in
revenue for the incumbent and increased market etitigm among CLECs and ISPS.

The Commission can also look to its own experiandbe past decade. Unbundling
requirements were never developed sufficientlyrtavigle an opportunity for competitors to
successfully enter the marketplace for broadbandcss. Instead, we have experienced what
NATOA calls the “virtual nullification of the proampetitive provisions of the 1996
Telecommunications Act ... such as line sharing amgss to unbundled network
elements...”” As unbundling requirements were eliminated, naiscempetition disappeared,
and Internet access and other telecommunicatiothe aetail level were consolidated under

regional powerhouses.

12 The groups assembled under the coalition umbréitechokepoints.org, an organization that pointthto

failures of the 1996 Act’'s unbundling policy, whibave left the ILECs with a stranglehold on thepagedly
competitive public telephone network, include aevadray of telecommunications stakeholders, fromeless
carrier Sprint to the cable carrier Time Warndsoth “intermodal” competitors in the ILECs’ parlane to various
public interest groups. See http://www.nochokatstilog.org/.

1231p|, at 8. See also Verizon, Attachment 1, Detlan of Michael L. Katz, at 1 13- 18, assertingttvarious
forms of vertical contracting, integration and eivity arrangements “can promote investment irhbatwork
infrastructure and complementary equipment andiegtns” (at  15), and opposing mandatory facaiharing.

124 NASUCA, at 59%f.
125 NATOA, at 18.
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If the Commission chooses to reinstate unbundieggirements for last-mile broadband
infrastructure, competition will not appear ovetrtigt will only emerge when incumbents
provide access to the network and network elenmegregemething approaching cost-based rates.
As the Ofcom/BT model shows, that unbundling wdt harm infrastructure owners: BT in fact
saw an additional stream of revenue derived froenehse of network elemerits.

XO Communications, LLC (“XQO”) can serve as one epénof a competitive carrier that
finds itself limited by the incumbents’ control loéy network element$’ XO indicates that its
products have the capability of providing the hggeed dedicated transmission links that are
needed to serve mobile wireless cell sites, butthieaCommission’s orders have precluded
carriers from obtaining access to the UNEs necgdsagrovide this essential input to mobile
wireless service§? According to XO, this restriction not only forcesreless and other carriers
to use overpriced special access services to ke stations, but also eliminates a potentially
effective constraint on an ILEC’s exercise of Phihgeicing flexibility to increase prices?

Joint Advocates agree that development of the NatiBroadband Plan must include a timely
opportunity to revisit this restriction on acces3UNESs.

XO provides another specific example of how the @ussion could make good on the
original promise of unbundling. XO reports it lmight to upgrade its local network in recent

years by deploying rooftop microwave antennas BQlcentral offices. The microwave

126 SeeNASUCA at 59ff; see in particular the presentation of BT Global®es general counsel Richard Nohe,

Look at Openreach after Three Yeasailable ahttp://www4.gsb.columbia.edu/citi/networkseparatiahslides
11-13 (documenting growth in both CLEC numbers imadmbent revenue).

127 According to its website, XO offers the “resaldaxal voice services, which enable competitivealaxchange
carriers (“CLECSs"), IXCs and ILECs to expand thegrvice footprint with a branded local service offg,” as well
as “VolP products for carriershttp://www.xo0.com/carrier/voice/Pages/overview.aspkO also offers an array of
other telecommunications transport services, gioly “point-to-point private lines: and XO hub sees.
http://www.xo.com/carrier/transport/Pages/overvespx

128 %0, at 28 citing USTA v. FCC3590 F.3d 554, 575-77 (DC Cir 2004..
129%0, at 28-30.
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facilities are intended to provide a high-speeckiess link between XO'’s local network and the
incumbent’s UNEs that XO obtains in the ILEC offic€O’s ultimate goal is to use these
microwave links to replace leased circuits thatitrently uses to interconnect the central office
with its local network®* However, AT&T has consistently delayed or block&d's efforts to
expand its collocation facilities in AT&T centraffices to include microwave transmission
equipment®

To encourage pro-competitive efforts to expanddaeh and performance of high-speed
services, the FCC’s comprehensive plan should carthat the collocation of microwave
transmission facilities is both reasonable andirequ An unambiguous ruling requiring access
to those facilities would undermine AT&T's effotts thwart XO’s network upgrades, and assist
state commissions in resolving such collocatioputiss through their oversight of
interconnection agreemernts.Joint Advocates support XO’s recommendations bexafis
adopted, they would represent one more step toof@ed networks and true facilities-based
competition, ultimately enhancing consumer choicthe broadband market.

Finally, looking toward other countries’ experienag note that Japan has been
promoting broadband competition by opening up listivirelineg=* and wireles$* networks.
Japan reports that “optical fiber network unbungllin has accelerated the spread of DSL
services and led to the rapid start up of FTTHises/** Joint Advocates recommend further

study of the Japan model, noting that its potemtiglact is evidenced by its ambitious goal of

¥0d., at 31.

B¥id., at 32.

%21d., at 32-33.

133 Government of Japan, at [2], [3-4].

1341d. at [4-5] (by “reallocation” of frequencies to thos#ling to observe open market rules).
139d. at [3].
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100% broadband penetration — and 90% ultra-higedpeoadband penetration -- by the end of

2010

F. SPECIAL ACCESS: ANOTHER KEY ELEMENT OF AN OPEN
NETWORK ECOLOGY

Like unbundled network elements, special access ljwhich themselves present a
species of the unbundling problem) are key to mgjéin open, end-to-end broadband network.
There is a growing consensus among most stakelsoldeom competitive carriers, information
service providers, and consumer groups — thatltB€$ exercise (and often abuse) significant
market power over the special access (sometime=sicahiddle mile” or “backhaul”) lines at
the heart of the interconnected broadband netWorkdeed, the “intermodal competition”
touted by AT&T and other incumbents in their comts8his itself dependent on the availability
of special access, backhaul, and middle mile Imade available, under the FCC'’s current rules,
at extortionate rates.

Several commenters echo NASUCA's and Rate Counsefiserns about the chilling
effect of exorbitant special access rates on theesement of national broadband goals. XO
argues that regulatory intervention is necessargpair the market for special access serifice.

Covad Communications Company (“Covad”) agrees that:

1381d. at [5]; see alsdVired.com at [2].

137 Again, this consensus is reflected at the welbsife//www.nochokepointsblog.orgkitedsupra. Also found on
that website are reports by the Government AccduilittaOffice, entittedThe FCC Needs to Improve its Ability to
Monitor the Extent of Competition in Dedicated Assc8ervicesaand by the independent group Economics &
Technology, Inc., entitle@pecial Access Overpricing and the U.S. Econevhich document the market failures in
this area.Seehttp://nochokepoints.org/sites/default/files/resmrg/ GAO_Report.pdénd
http://nochokepoints.org/sites/default/files/resmra/ETI_Study-Ad_Ho_2007_Comment Appendix_,1.pdf
respectively.

138 AT&T, at 99, citing the “expanding choice[s]” indadband brought to consumers by its mobile antecab
competitors.

139%0, at 24-25.
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[S]pecial access pricing remains far above codls arthe extent

competitors attempt to offer retail services wipilgchasing special access

facilities, the result is that CLECs (and theirtomsers) continue to

subsidize the ILECs by paying monopoly rates facsgl access. This

reform is not only critical to promoting competitiocn broadband, but will

be a big component of economic stimulus. By rglloack the excessive

rates currently charged for special access to & me@sonable level, the

Commission will spur investment and create jobsirastructure

development:®

XO asserts that the FCC’s National Broadband Plast mddress the longstanding

inability of competitive broadband providers to abtefficient access to the special access
offerings of the BOCs and other ILECs at reasonpht®s'** As XO and others observe,
despite overwhelming evidence of market failure, BCC has yet to take meaningful action to
curb the ILECs’ dominance in the provision of spéeiccess services. ILECs continue to
command unjust and unreasonable rates for spexdatsa that far exceed their costs. These
excessive prices stifle competition and make itenfficult for CLECs like XO to deploy
reasonably priced competitive broadband alternatisdLEC services. Joint Advocates concur

with XO that the FCC should finally remedy this Ipkem with prompt, appropriate regulatory

action#

G. THE ROLE OF SPECTRUM MANAGEMENT IN BROADBAND POLICY

M2Z Networks, Inc. (“M2Z”) correctly points out thgb]roadband adoption in the
United States is abysmal relative to its global petitors with over 100 million Americans left
without broadband connection$?®’ Joint Advocates support M2Z's call to reform thepoly

broadband market by introducing competition, bjgaeM2Z’s request to act on the AWS-3

140 covad, at 7-8.
141x0, at 22.
12%0, at 22.
M2z, at .
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matter now pending before the Commission by theadr)09, before completing the National
Broadband Platf?! Until the National Broadband Plan is formulatéoint Advocates urge that
substantive spectrum issues, including how wiredgestrum such as AWS-3 will fit into such

plan, should be deferred.

IV.  CONTRARY TO SOME COMMENTERS’ RECOMMENDATIONS, T HE FCC
SHOULD MAKE IT CLEAR THAT STATES HAVE AUTHORITY OVE R
BROADBAND TO STATES IN AREAS SUCH AS CONSUMER PROTECTION
AND DATA COLLECTION.

Over the past several years, it seems every fedigalatory initiative was seized upon
by industry to curtail state laws and regulatiomsnided upon their inherent police and other
powers. Sadly, this proceeding is no differenespite President Obama’s clear call to proceed
with caution when it comes to preempting state @uttyy and despite Congress’ clear desire to
have states play an integral role in formulatind anplementing broadband policy for the
United State$?® For example, the Telecommunications Industry Asgimn (“TIA”) asserts that
“[t]he [federal] government also can play a keyerol enhancing broadband deployment by

exercising exclusive regulatory authority over ithigerently interstate broadband market and

taking specific preemptive action where appropri&te

141d. atii.

145 SeePresidential Memorandum of May 20, 2009, entitleceemption,” 74 Fed. Reg. 24693-94 (May 22, 2009);
see also, e.gBDIA, § 102(4) (Congressional finding that the ‘&'Rederal Government should atscognize and
encourage complementary State efftotémprove the quality and usefulness of broadlaatd”) (emphasis added);
and § 106 (establishing various measures encouraggtg mitiatives to improve broadbangge alscAmerican
Recovery and Reinvestment Act of 2009, Pub. L. Nd.-5, § 6001(c) (providing for the Assistant Séameof
Commerce to consult with states in identifying artfeat are unserved or underserved for broadbahihan
allocating funds to encourage broadband deployinesuch areasand § 6001(e) (providing for, among others,
states to apply for grants to increase broadbaptbgement).

“4eT1A, at iv.

42



Joint Advocates reject these assertions — andasimmisertions by representatives of the
communications industry. State laws founded upates’ inherent police and other powers,
which are central to executing their sovereigntsgind responsibilities -- including service
guality and consumer protection regulation -- remappropriate even for broadband networks
and services. The FCC should eliminate any amtyigidout states’ authority to impose and to
enforce consumer protection measures regardinglbeval service.

Joint Advocates concur with the Benton Foundatiat,tat a minimum, consumers
“deserve truth-in-billing,” and that carriers’ l@lshould: (1) be accompanied by a brief, clear,
non-misleading, plain language description of #aise or services rendered; (2) identify the
service provider associated with each charge;l€3ly and conspicuously identify any change
in service provider; (4) identify those chargesvidrich failure to pay will not result in
disconnection of service; and (5) provide a tadlefnumber for consumers to inquire or dispute
any charge$” Joint Advocates also concur that because oftipeitance of a broadband
connection, providers that seek to “discontinuduoe, or impair” services or network facilities
should first request authority to do so and showltify affected customers and others of their
plans:*® Moreover, Joint Advocates recommend that consyoreection measures such as the
ones set forth by the Benton Foundation be estadaliand enforced by states, because states are
on the “frontlines” of consumer complaints and @ms, and therefore better positioned to
address these concerns.

The industry’s case for preemption is weak. Fameple, in attempting to make its case
for preemption, Verizon argues that one of the ésgdparriers that carriers face in deploying

wireless broadband services to unserved and undedsareas is the laborious and costly delays

147 Benton Foundation, at 40-41.
148 Id
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associated with tower sitiri¢f. Verizon believes that carriers and tower compaare
experiencing long and unreasonable time periodaduar sites and even for minor changes to
towers already on the ground, to gain state ofl lbmaing approval, and that policymakers
should impose reasonable time constraints on #te ahd local zoning proce$%Joint
Advocates take strong exception to Verizon’s praptsimpose federal time constraints on the
zoning process. Regulatory intervention by statklacal governments is important to promote
net neutrality and consumer choice, and can engeuwampetition in order to help prevent
duopoly. By falling prey to timelines, state anddl zoning boards would be pressured to act
quickly and forgo normal procedure. Joint Advosagacourage a technology-neutral approach.
Furthermore, tower siting is an issue of publiclteand safety that is properly a power
for the state and should not be federalized. 8&e@&B82(c)(7)(A) of the Communications Act of
1934, entitled “Preservation of Local Authoritydrgiely preserves local government authority
“over decisions regarding the placement, constoactand modification of personal wireless
facilities...”™** Joint Advocates agree with NATOA that Verizon &i0A rely on one-sided
anecdotes, rarely identifying local governments asidg “fear of retribution” as a screen to
prevent full investigation of their allegatiotts. Furthermore, it is difficult to impose fixed
deadlines as some wireless facility-siting appiaz can be dealt with quickly, while others
require a more extensive review and input fromatiected community?®* Verizon and other

supporters of tower-siting deadlines ignore lo@aliag procedures, such as the need to notify

149 verizon, at 63see alsdJS Chamber, at 6 (recommending that zoning aimpsiegulations be streamlined,
including adopting the proposal of CTIA — The Wagd Association (“CTIA”) for a “shot-clock” on towsiting).

150\/erizon, at 63.

151 SeePetition for Declaratory Ruling to Clarify Provisis of Section 332 (c)(7)(B) to Ensure Timely SiReyiew
and to Preempt under Section 253 State and Locdin@nces that Classify All Wireless Siting Propeszd
Requiring a VarianceWT Docket No. 08-165 (“08-165), NATOA Ex Partedqiémber 21, 2008).

1521d., at 5.

153 Id

44



area residents, scheduling and notice requirenfientsunicipal meetings, and people’s ability
to appeal® Joint Advocates stress the importance of leazorgng power to the State and local
municipalities and let them decide the proper nevpeocedure for cell tower siting decisions,

within the constraints of 47 U.S.C. § 332(c)(7).

V. VOIP AND THE NATIONAL BROADBAND PLAN

Regulation of Voice over Internet Protocol (“Vo)®ervice — a service that mimics and
is often marketed by providers as “telephone” servis yet another area where industry makes
another misguided attempt to eliminate state réguaversight over such service. Verizon is
typical of these industry commenters, urging th&€REQ “clarify” that the classification of VolP
services as information services will not interfesieh the existing rights of competitive carriers
to interconnect>® Contrary to Verizon’s assertions, however, altifothe FCC has asserted
exclusive jurisdiction over “nomadic” VolP, staegulators continue to have jurisdiction over
fixed VoIP ™ VolIP is simply one of the many services availahleugh broadband, and is
properly classified as a telecommunications service

Joint Advocates’ assert that a National Broadbdad Bhould encompass all parts of

broadband and should be technology-neutral. Zalmbcates reiterate their agreement with the

154 See 08-165, Letter from Sen. Obama forwardingidtom the Mayor of City of Champaign, Illinois ¢@ber
22, 2008).

155 v/erizon, at 124.

1% seeVonage Holdings Corp. Petition for Declaratory RigiConcerning an Order of the Minn. Pub. Utils.
Comm’n 19 FCC Rcd 22404 (2004). As a result of an FE€lgion issued in 2008, information about VolP
customers should be improving, which would assistftederal-State Board on Universal Service inremgthat all
services, regardless of technology used, wouldritté a fair share to any USF. Through fieem 477 Orderthe
Commission requires providers of interconnectedP/sgrvice to furnish subscribership data (botheset-and
resale), and to determine the percentage of stiessrihat are residential customers. Service geosiwill report
interconnected VolP subscribers aggregated ati#te level, but will also provide a list of ZIP axlwhere at least
one interconnected VolP customer is locatedrm 477 Ordey 11 29-30. Service providers are directed tontepo
the number of customers for whom the service pendr an affiliate) provides the underlying broadt
connection as well as the VolIP service itsédf., T 31.
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FCC'’s observation that “[w]ith technology developiat such a rapid pace, it is important that
we do not lose sight of the potential for monumksitits in technological platforms that would
render definitions obsolete or indeed harmful tealigoments that might otherwise take place in
the market™” Furthermore, in sharp contrast to the technotogfeéhe past that had a readily
identifiable “bright line,” there is within the badband-served community a significant variety
of capabilities, with a wide and evolving arraybobadband speeds available throughout the
country®® Referring simply to the digital “haves” and “hamets” simplifies a complex

situation where consumers have access to an egaviay of broadband options, ranging from
digital subscriber lines to Verizon’s FiOS. Themef, Joint Advocates encourage the FCC to
craft a National Broadband Plan that is technologytral and encompasses all areas of

broadband.

VI.  UNIVERSAL SERVICE
A. A NATIONAL BROADBAND PLAN SHOULD BE INCLUSIVE.

Support for a National Broadband Plan that witluade as many U.S. consumers as
possible is widespredef. As the Bi-partisan Congressional Rural Caucussteted,
“[b]Jroadband service is no longer a luxury, buaisecessity and a national broadband plan
should reflect this transformation as fundamentafigortant as electricity and watef”
Among others, the United States Internet Indussgotiation and Netliteracy (collectively
“USIIA”) state that “[tlhough there remain[s] a rkfor better data regarding the nation's

broadband infrastructure and targeted programsitd but and enhance that infrastructure, the

®INOl, 1 22.

%8 Rate Counsel, at 7; NASUCA, at 16 and 20.

19 5ee, e.g., USIIA, at 1, 4.

160 etter of Bi-partisan Congressional Rural Caudua @une 26, 2009)(“Congressional Rural Caucutet’®t
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larger and more critical issue is how to spur ttheption of broadband among the one-third of
Americans who currently do not or will not utilite’*** USIIA proposes a community-based
approach to achieving ubiquitous adoption of breadhthat would rely on a national Digital
Inclusion initiative to drive broadband adoptioopamunity center education programs; a
“Student Net Literacy Corps,” and the distribut@icomputers to low-income Americans who
do not have thertt? Joint Advocates support these views.

Likewise, Zero Divide, a public foundation, argukat promoting broadband in unserved
and underserved communities is particularly impuria light of the market failure to ensure
affordable broadband in low-income areas. A laichkroadband access creates a digital divide,
whether one lives in a rural or inner city area,aZ@ivide notes: Underserved communities
appear both in rural and urban settings and indo@ncome, minority, immigrant, elderly and
disabled individuals as well as people who speék br no Englisi® Zero Divide, which
provides estimated costs for broadband accesspergix 1 to its comments, insists that the
cost of broadband subscription services and thessacy hardware and software are a major
barrier for low-income and other underserved comitres It notes that 1Mbps broadband
service costs a household from $325 to $870 perplaa an additional $500 for a computer and
software'®

Zero Divide stresses the importance of broadbangpimg and urges that data be

collected on both availability and broadband adwoptiLastly, Zero Divide says the National

1B1ysIIA, at 1.
16214, at 4.
183 |d. at 5.

154 The Center for Accessible Technology notes pleaiple with disabilities need additional technologpftware
and higher bandwidth, which add to affordabilityycerns. Center for Accessible Technology, at 7-9.
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Broadband Plan must ensure that individuals widlaloiiities can fully access broadband and
benefit from it!* Joint Advocates support Zero Divide on these tsais well.

Low-income households continue to have the lowastsrof broadband adoption as
documented in thBew Internet and American Life ProjéétAs summarized by CWA, statistics
from the 2008 Pew Internet and American Life suratsp show low broadband adoption levels
among the elderly and rural consuméfsThe National Broadband Plan should contain

measures to address this market failure.

B. WHERE FEASIBLE, PUBLIC SUPPORT SHOULD BE DISTRIBUTE D
DIRECTLY TO CONSUMERS RATHER THAN GO TO SUPPLIERS.

Continuing growth in the costs of the federal @nsal service program and the
corresponding increases in universal service fid&kE”) charges on consumers’ bills have
raised concerns among diverse entitieAs discussed above, however, broadband has become
an essential service worthy of USF support. Jadwvocates concur with Consumer Federation
of America and Consumers Union (“CFA/CU”) that ‘fiadffordable connection to broadband is
no longer a discretionary expense, but an essesgtigice to participate economically and
engage civically. Universal broadband serves pihialic interest, convenience and
necessity.”® In extending the USF to cover broadband, howetere must be clear
accountability, and a requirement that broadbamndes support broadband deployment. The

Congressional Rural Caucus supports reform of tBE,Uto be technology neutral and

165 7ero Divide, at 3.
166 1d at 8.

187 CWA, at 11. The Pew Internet and American Lifeject recently released a report for 2009, whidhwshthat
although adoption is increasing, barriers perpgtticularly for elderly and low-income consumegee
http://www.pewinternet.org/Reports/2009/10-Home-&tband-Adoption-2009.aspx.

18 5ee, e.g., CWA, at 16-17; Benton Foundation.5at 4
9 CFAICU, at 9.
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recognize that broadband should be a supportecteaand special efforts should be made to
provide predictable, targeted support to achieeditial goal of universal servicé™”

In addition, the FCC should consider adopting gpam to support low-income
consumers’ access to broadband, modeled on thingxisfeline program for traditional voice
service. One compelling advantage of the Lifepnegram is that support is directed to
consumers (the intended beneficiaries of the supp®p the extent feasible, Joint Advocates
urge the Commission to explore options for prowgdimoadband benefits directly to consumers.
Also, where feasible, Joint Advocates support e af federal monies to address barriers to
broadband adoption, such as for ancillary equipraadttraining, for deployment to affordable
housing units, to job centers, and so forth.

As the National Consumer League explains, withcaess to affordable broadband
consumers are “increasingly cut off from essemgjtalernment services, workplace and
educational opportunities, and social connectidfisThe Joint Advocates concur that access to
affordable broadband is a necessity. As recogrigeTCA, since only “telecommunications
services” are eligible for universal service suppmder Section 254(c), the Commission would
need to reassess and revise past determinatidrisrti@@band services are not

telecommunications servic&s.Joint Advocates believe that the Commission cahshould

70 Congressional Rural Caucus Letter, at 2.

"1 National Consumer League, at 3. See also, SeSteet Workshop at 1-6 re importance of accessaadband
and technology to support education.

172 NTCA, at 15-165ee alsdNASUCA, at 44-45. NASUCA has asked the FCC t@nsider and reverse past
decisions which excluded broadband from the scépel@ecommunications serviceSee, e.gln the Matter of

High Cost Universal Service Suppo@C Docket No. 05-337 et al. (“05-337, et al.”ABUCA Comments on Joint
Board Recommended Decision (April 17, 2008) at 16-2
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designate broadband services as within the scofedaifon 254(c) and so eligible for support
through USF. A Lifeline for broadband program dddue developed?

Joint Advocates disagree with those commenterssgleé to downplay the impact of the
high costs of broadband service on subscriptioal¢evFor example, Verizon argues that
affordability is not a major obstacle for consumaing that over 90 percent of households
have access to broadband and approximately 80rmgesthouseholds with computers already
subscribé’* Based on this, Verizon claims that availabilibgdarice are not among the
predominant reasons cited by those who have netcsibed:’> But almost immediately
thereafter, Verizon concedes that broadband pacean obstacle for some consumers, and
recommends that policymakers should consider tadgaibsidies — such as refundable tax
credits for the price of broadband services andcgsv- for those most in ne&él.

AT&T similarly argues that broadband affordabilisynot a major issue impacting
subscription rates. AT&T suggests that believes #ffordability should not be judged primarily
from the perspective of the rates charged for aiBpdroadband service or product, because
such data do not address the consumer side ofjtregien’’

Joint Advocates disagree with AT&T’s suggestiont hrmadband “rates” do not matter —
and indeed, disagree with AT&T’s recommendation tha Commission should not base any

affordability analysis on raw pricing data colletfeom broadband providers, primarily because

73 The Lifeline Broadband Pilot proposed by the Cassion in Fall 2008 may be a starting point, befirements
and additional consumer protections are needs05-337 et al., Comments of NASUCA, Maine OfficeRafblic
Advocate, Maryland Office of Peoples’ Counsel, Théity Reform Network, and the Utility Consumer #an
Network (November 26, 2008), at 32-37.

174 \/erizon, at 31.
175 Id

17814., at 33.
7T AT&T, at 30.
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this would be a “monumental burden” on the 1,40fabdband providers in Ameri¢&. Frankly,
Joint Advocates are unmoved by this purported burder one thing, the burden imposed on
the vast majority of these providers will be ralaty light, since they provide geographically
limited or relatively few categories of serviceBhe burden will, admittedly, be heavier on the
major national/regional broadband providexgy( Verizon, AT&T, Time Warner, Comcast), but
then again, such “monumentally”’ large companiesikhbe able to absorb the costs of
providing the Commission -- and the public -- witformation that is critical to their business
operations, routinely updated and certainly reaadgessible within their corporate structure
(i.e., how much they charge for their service). Thedbarwill more likely be on the
Commission to sift through the data and provide & relatively digestible format -- such as
average rates for different broadband servicesmatianal or, better yet, regional or otherwise
more granular scale -- to the public, to stated,tarCongress. If the Commission is willing to
bear that burden (and Congress certainly sugdesttiould be), then providers cannot complain.
However, Joint Advocates do agree with AT&T on po@t, that a “model” should not be used
to determine how much, in theory, it costs to pdevibroadband service and that data should be
developed based on providers’ actual rates foséneice.

Although Verizon recognizes that affordability i¢agtor in household access to
broadband service, it differs from Joint AdvocatasW that access hinges on affordabitity.
Joint Advocates believe that ensuring affordablesrahould be a cornerstone of a National
Broadband Plan. To address affordability, Joint@ahtes strongly support the expansion of

Lifeline and Link-Up programs to include broadbasalvices, and doing so through direct

1781d. at 29-30.
1 geeRate Counsel, at 13; NASUCA, at 30.
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assistance to consumers, rather than to provitfe/ssST&T and Qwest agree that consumers with
low income levels should be supported through @nogrsuch as Lifeline and Link-Uf. Even
then, Joint Advocates suggest that affordability kemain a problem, especially during this
recession when even those who are already connectedhave to “disconnect” to save money.
Qwest, like Verizon, believes the broadband matdkdie robust and growing: Joint
Advocates disagree with Verizon and Qwest’s comanand, in fact, as discussed here and in
Joint Advocates’ initial comments, much of the atfbility problem in the U.S. stems from the
lack of real competition for broadband. Where graas served by just one provider, there is no
incentive to keep down the price of broadband acc&3sing prices are a major factor for the
many people who have opted not to subscribe todiaad service. Verizon argues that of the
90 percent of U.S. households with access to baradlbmost are served by at least two wire line
broadband platform$® But FCC data shows that cable modem service &lddbe the main
technologies used to provide broadband, accoufdingver 83 percent of residential “advanced
services” connectiond: As discussed above, because many areas hawnpisable provider
and one provider of DSL service, the market forabizand is in essence a duopoly, providing
consumers with little real choice and giving seevicoviders little reason to compete on price.
Other commenters address the need for a NatiomadBand Plan to address
affordability through the cost of middle-mile brdeehd facilities. For example, the Computer &

Communications Industry Association (“CCIA”) urgae Commission to take the initiative on

180 Rate Counsel, at 14 ; NASUCA, at 65. See alscACHY 16, 18 (supporting Lifeline support for brbad
service and for computers); CTIA, at 40; Bentonraation, at 56-57.

181 AT&T, at 48; Qwest, at 16.

182 Qwest, at 26.

183 verizon, at 12.

184 Rate Counsel, 29; NASUCA, at 23.
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several fronts to press for universal access tadivand service. CCIA asks the Commission to
focus on both the last- and middle-mile infrastauetto eliminate bottlenecks in both unserved
and underserved areds.According to CCIA, broadband must be supporteldath rural and
inner city areas to ensure that no citizen isbeftind>*® Joint Advocates agree.

AT&T and Verizon both express the view that theidlal Broadband Plan should
endorse tax policies that will promote broadbanglaenent and adoptioti! Joint Advocates
believe these corporations may be more interestéakibreaks for their own benefit than in
promoting broadband investment. Joint Advocatdiewethat the best methods of increasing
affordability are to create open networks to enahdee competition and to encourage state and

local government involvement, with the benefit ohsumer affordability as a major goal.

VIl. SOME COMMENTERS ARGUE FOR A DEFINITION OF BROA DBAND THAT
IS INCOMPATIBLE WITH CONGRESS'’S INSTRUCTIONS, THE
COMMISSION'’S NOI, AND CONSUMERS’ USAGE.

A. RESPONSE TO COMMENTS

Some commenters suggest that the Commission définadband” by essentially
refusing to define broadband. AT&T’'s commentsfardy representative of this perspective. In
its comments, AT&T first criticizes the Commissieribcus on throughput speeds in its
broadband data collection efforts, suggesting ‘tinat plethora of broadband services available
today — not to mention the services that will beadeped in the future” means that there is “no
one-size-fits-all ‘metric’ by which policymakerswd hope to assess or measure the relevant

attributes of every one of these wildly diversedatioand products?® AT&T then suggests that,

185 CCIA. at 7-8.
18 1d. at 9-11.

18T AT&T, at 94.

18 AT&T, at 15-16.

53



“[i]n this dynamic [broadband] environment, it mmiger makes sense to use ‘speed’ as the only,
or even primarymeans of defining whether a service qualifiebraadband,” and instead claims
that “factorssuch ascost, reliability, coverage, mobility, energy cangption, or security can be
much more important than the throughput of a paldicbroadband network or servic&”The

real aim of AT&T, it appears, is to throw so marmgmeents into defining “broadband” that
policymakers will spend years trying to come upwatdefinition that incorporates all the
elements suggested by AT&T, which AT&T convenierdelines to define with any

particularity. Such attempts to postpone indegigithe development of a straightforward
definition of “broadband” must be reject&8.

The Commission should instead follow the cours®ad historically taken — focusing on
transmission speeds in order to define whethemnauwoer is receiving (or a provider is offering)
service that is capable of providing the features fanctionalities Congress has previously
identified with “broadband” or “advanced servicesdmely services that enable users to “to
originate and receive high-quality voice, datapdias, and video telecommunications using any
technology.®™ Moreover, Joint Advocates find it ironic that AT& and others who seek now
to downplay the relevance of transmission speedefiming “broadband” — historically have not
objected to the Commission’s use of transmissi@egpn defining “advanced services,” at least
so long as the speeds the Commission usedds low as 200 kbps) were inadequate to provide

many of the capabilities Congress originally hadind.

1891d. at 16-17 (emphasis added).

1% Moreover, Joint Advocates note that the Commissimently announced that it has tapped The BerkBearier
for Internet and Society at Harvard University tmduct an independent expert review of existiregditure and
studies about broadband deployment and usage thoatithe world.SeeFCC News Release (July 14, 2009),
available atttp://hraunfoss.fcc.gov/edocs_public/attachmatEUbD291986A1.pdf The Berkman Center would be
a commendable candidate for reviewing AT&T’s pragdedor additional criteria that could be incorperin later
refinements of the definition of “broadband.”

191seePub. L. No. 104-104 § 706(dpdified at47 U.S.C. § 157 notsge alsdPub. L. No. 110-385, §§ 103(a) —
(©).
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Joint Advocates are not, however, suggesting tteaCommission adopt now an
immutable definition of broadband based exclusiwytransmission speed. In this respect,
Joint Advocates generally agree with CEI's suggestinat:

[tlhe Commission should define broadband acceasway that focuses on the

underlying function — rather than the particulaliviry method — of broadband

service. DSL, Cable, Fiber, Wireless, and Satebdésed broadband providers all

offer more or less the same service, albeit withesdifferences at the margin
(i.e. satellite broadband generally has highenkatghan terrestrial broadbant.

However, CEI's view that a “rigid” definition of badband is undesirable, as it may exclude
certain technologies, is unfoundé€d.To the contrary, while the Commission should adesthe
strengths and weaknesses of each technology,utdgshtso provide a clear definition of what
minimum speed is considered “broadband,” and tlegiog@ically review this definition as it
becomes familiar with the data being provided pansuo the National Broadband Plan.

In the end, it makes little sense for the Commisstavoid defining the subject of the
NOI. A definition that igoo flexiblewould undoubtedly lead to strategic interpretatoa
unintended consequences. A specific definitiohrohdband that dovetails with the goals of the
Commission should be one of the outcomes of thi. /O

Joint Advocates note that in its initial commemMN&SUCA advocated a minimum
symmetric speed of 768 kbffsequal to the lower limit of the FCC’s new broadihapeed tiers.

Rate Counsel recommended a more ambitious definitidoroadband — a minimum speed of 3

192 CEl, at 2.
193 CEl, at 3-4.

194 As stated in the initial comments, Joint Advocatete that the Commission has already made progressd a
definition of broadband in the recent Broadbanadgthering proceeding, where it devised a seatgfgories to
describe Internet access, ranging from “first gatien data service” (up to 768 kbps) through seies of
“broadband” service (768 kbps and u®ee Form 477 OrdeP3 FCC Rcd 9691, 9700-01, 20 & n. 66 (June 12,
2008).

19 NASUCA, at 15-18.
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mbps downstream and 1 mbps upstrédnespite these differences, Joint Advocates aipae
the definition of broadband should move well beytmsl current standards for “high speed
lines” (over 200 kbps in at least one direction) &advanced services lines” (over 200 kbps in
both directions) currently in use for Form 477 ndjng. Joint Advocates also agree that the
definition of broadband should be revisited pemadly to ensure that reporting and oversight
keep pace with technological progress.

CWA observes that the capacity of our broadbandards trails our global competitors.
CWA observes further that, according to 2007 FCta @ahich admittedly is outdated), one-
third (34 percent) of reported broadband connestaglivered speeds that exceeded 200 kbps in
only one direction; 28 percent delivered speedssstthan 2.5 mbps in one direction; one-third
(33 percent) delivered speeds greater than 2.5 imlidess than 10 mbps, and only four percent
delivered speeds greater than 10 mBps.

CEI counsels the Commission, on the one hand,dptaaldefinition based on “uses that
are popular among consumers today, rather thathahencompasses speculative, advanced
offerings that may eventually take off among conets1?*® Later, however, CEl asserts that
“[u]ltimately, the Internet is too slow and needswolve into, or be superseded, by something
better... The idea of future multimedia-saturatedegations getting by on the existing ‘pipes’
inventory is infeasible®

Joint Advocates believe that instead of lookinwvaére we are, and creating definitions

that necessarily are backward-looking, the Comminsshould instead lodiorward, and seek to

1% Rate Counsel, at 8.

197 CWA at 10;see also id at 14-15.
S CEl, at 2.

9 CEl, at 5.
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anticipate and encourage innovation. If the Comsiarscan learn anything from the
mainstreaming of broadband service during the gasade, it is that consumelsdemand

more speed as time passes, and that applicatiatapersdo create programs and services that
depend on higher speeds. To tie the definitiobroddband to the quality of service in use by
the “average consumer” today would be to handibagentire nation by saying, “This is good
enough. End of story.” That proposition is ungtable. Instead, the Commission should set its
sights higher, encourage service providers toowtlfaster service to more of America, and
revisit the definitions and requirements periodicahtil we can be sure that the United States is
well-served with broadband at competitive pricing.

Furthermore, Joint Advocates reiterate recommeodgatinade in other proceedings that
the FCC condition any approvals that it grantssfmn-offs, mergers, acquisitions or similar
transactions among regulated entities on enhandeshéroadband deployment and
subscription. The Commission must utilize suchaes to obtain enforceable, measurable
commitments by applicants for broadband deployraénéasonable speeds and affordable

prices.

B. THE FCC IS NOT BOUND BY THE DEFINITION OF “BROADBAN D”
ADOPTED IN THE NTIA/RUS NOFA.

Although not addressed in the NOI or Joint Advesainitial comments, some comment
should be given to aspects of the NOFA recentlyass by the NTIA and RUS, patrticularly as
the NOFA relates to various parties’ comments is pinoceeding.

In the NOFA, the NTIA and RUS define several tetheg are likewise under
consideration by the FCC in its NOI to develop didteal Broadband Plan, namely
“broadband,” “unserved” and “underserved” areasntJAdvocates generally believe the

definitions of “unserved” and “underserved” aredsg@ed in the NOFA are appropriate for use
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by the FCC as it prepares its Plan for submissidbdngress. However, there are aspects of the
definition of “broadband” in the NOFA that Joint ¥acates urge the Commission to reject.

The NTIA and RUS define “broadband” in the NOFA as

The provision of two-way data transmission with edised speeds of at least 768

kilobits per second (kbps) downstream and 200 kipssream to end users, or

providing sufficient capacity in a middle mile pecj to support the provision of
broadband service to end uséfs.

The rationale offered for the definition of “broatial” adopted in the NOFA for use in funding
deployment projects under the ARRA Act is that:
This broadband speed threshold ... leverages tlk&s€Xpertise, utilizes an
established standard, facilitates the use of mamgotly common broadband
applications €.g, web browsing, VOIP, and one-way video), allowas f
consideration of cost-effective solutions for ditfit-to-serve areas, and is the

most technology-neutral option (because it encosgsall major wired and
wireless technologies):

Joint Advocates do not question the utility ofdeaging the Commission’s expertise,
utilizing established standards, facilitating tlse wf current broadband applications, considering
cost-effective solutions or technology neutral dexis. These are all relevant and worthy
considerations. However, Joint Advocates beliéat the NTIA and RUS definition of
“broadband” does not truly implement these consitiens and should not be utilized by the
FCC in preparing a National Broadband Plan thatguide the nation’s broadband policies for
years to come.

First, the definition of “broadband” in the NOFA doed actually leverage the
Commission’s expertise or utilize an establishesdard. Rather, the NTIA and RUS pick and
choose among disparate standards the Commissiastedished to arrive at a “hybrid” service

definition that is simply not appropriate for defig “broadband” service on a going-forward

20074 Fed. Reg. 33108ge also idat 33129.
2174 Fed. Reg. 33129-30.
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basis. As NASUCA noted in its initial commentghis proceeding, the Commission has finally
abandoned the notion that services with data tresssom speeds between 200 kbps and 768
kbps can be considered “broadband” in any #ays the Commission noted in Eorm 477
Order distinguishing “first generation data serviceisg.( those services with transmission
speeds below 768 kbps) from the variety of servibascan be characterized as “broadband,”
“the range of information transfer capacities inlgd in the current lowest tier of 200 kbps to 2.5
mbps captures a wide variety of services, rangiogn fservices capable of transmitting real time
videoto simple always-on connections not suitable foraitban basic email or web browsing
activities” and further that “as technologies and servicedwe, upload speeds are an
increasingly significant aspect of broadband sezgi¢® Similarly, the Commission noted that
“first generation data services” should continubedaracked because “this benchmark includes
services that remain valuable to consumers beadubeir ‘always-on’ naturand their
capacity for more basic Internet servitasich as “basic e-mail ..., access to generalméion
(e.g. government websites and news) and the trassimiof standard digital media such as
pictures and document&”

In their separate statements in response t6ahm 477 Orderthe Commissioners were
more direct in rejecting services with transmisspeeds as low as 200 kbps as being
“broadband” in any sense of the word. Commissi@wgops wrote bluntly that “today's item

recognizes that it Bat-out wrong (and in fact it has been wrong faamg years) to call 200kpbs

202 NASUCA, at 15-16see Form 477 Orde23 FCC Rcd. 9691, 9700-01, 120 & n. 66.

23 Form 477 Order 23 FCC Rcd. 9700, 119 (emphasis added). The Gssiun further noted comments observing
that “1.0-2.0 mbps is a minimum requirement fonsmitting real time VHS-quality video using MPEG-2
encoding, and that at least 384 kbps is neededvioquality video conferencing using MPEG-4 encadinid., n.

63.

241d., n. 65 (emphasis added).
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service “broadband.”™* Similarly, former Commissioner Adelstein notee tmportance of
upload speeds in collecting data regarding “broadbaervices, writing:
We also make improvements on the important issugplofad speeds. As
consumers and businesses become increasingly emgabag creators of content,
services, and applications, it is important that@ommission gather information
about what services are available and adoptedCbinemission's new broadband
reporting categories would have been improved weg to contain a component

of upload speed, but | am pleased that the Comomisgill at least collect new
data on this issue at a more granular |&Vel.

Secongcontrary to the agencies’ suggestion otherwlse definition of “broadband”
adopted in the NOFA is not consistent with Condréssd the Commission’s) notions of current
broadband applications. As NASUCA pointed outshcomments, the terms “broadband” and
“advanced telecommunications services” that ard ugerchangeably in various statutes have
defined the capabilities that were intended tonoduded within the scope of such services.
Those capabilities include the users’ ability twijinate and receive high-quality voice, data,
graphics, and video telecommunications using acdiyrtelogy.™®" By all accounts, services with
upload transmission speeds less than 768 kbpamapable of allowing their users to originate
such high-quality services, particularly video amdphics. Thus, defining “broadband” service
as including services with upload transmission bdipi@s as low as 200 kbps (or even as high as
768 kbps) will not, as the NTIA and RUS believeilitate the deployment of all “current”
broadband applications.

Third, the NTIA/RUS reliance on “advertised speed” ifiag “broadband” is
inappropriate and ill-conceived. It is well undersd that the broadband speed consumers

actually obtain from the provider is often quitéelient from “advertised” broadband speed. For

251d., at 9765 (emphasis added).
2% |d. at 9768.
2735eeNASUCA, at 12-14 (emphasis in original).
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example, in a study conducted in the United Kinggdfiwed broadband providers that typically
advertised speeds “up to 8 mbps” were unlikelydialy deliver even half those speétisThe
disparity between mobile broadband providers’ atilsed speeds and actual speeds delivered
were even greater according to another survey gidad?® Joint Advocates urge that the
standard utilized by the Commission for definingdddband” be based on average actual speeds
delivered to consumers by a provider — not the dibesl speeds that providers have every
reason to inflate. In fact, if the Commission Isae definition of “broadband” on advertised
speeds, as the NTIA and RUS have done, providdrsimiply have yet another incentive to

inflate their advertised broadband speeds.

Finally, while the definition of “broadband” adopted bgtNTIA and RUS may have
been driven by considerations of cost-effectiveriespurposes of implementing the short-term
economic stimulus package contained in the ARR#&Kly those considerations are not
germane to consideration of what should constituteadband” service in the National
Broadband Plan that will guide future policy naatin. For purposes of the Plan, “broadband”
should be defined in such a way that it is dynafmeéc, capable of being upgraded to
accommodate changing technologies, applicationsiaas) and forward looking. Defining
“broadband” below the minimum level the Commisdas established is simply not the sort of
forward-looking, dynamic standard that should beleyed for making national broadband

policy in the future.

28 gee Chris Williams, “Ofcom Urged to Clamp Down on Brdmhd Speed DeceitPhe UK Registe(Dec. 19,
2007), available dtttp://www.theregister.co.uk/2007/12/19/ofcom_paspked_codgsee also “Broadband
Speeds: Are You Getting What You Pay For?,” Gereatures (Feb. 11, 2009), available at
http://www.cambridgenetwork.co.uk/news/article/dafaspx?objid=56350.

29 gee'Study Reveals UK Users Gets [sic] 24% of AdvextiSpeeds” (June 12, 2009) , available at
http://www.symbian-freak.com/news/009/06/uk_mohilmadband_speed_is_below_1mbps.htm
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For all the foregoing reasons, the definition lsfdadband” adopted by the NTIA and
RUS in the NOFA is not, and should not, be congdexs either binding, or even persuasive,
authority for defining “broadband” for purposestbé National Broadband Plan the Commission
is developing. The FCC should use its own debnittonsistent with the comments in this

proceeding.

VIIl. DATA, MAPPING AND PUBLIC/PRIVATE PARTNERSHIPS

The Massachusetts Broadband Institute and Massgithidepartment of
Telecommunications and Cable (“MBI/MDTC?”) is in &rwith the recommendations of Joint
Advocates that intergovernmental coordination avithboration between and among federal
and states are necesséafyln addition, data collection and broadband mappiust be done and
its resultant data made pubiit.Joint Advocates also concur with CWA that a Nadio
Broadband Plan should include measures to protesueners by requiring public reporting of
deployment, actual speed, price and quality ofiseA?

The marketplace is not working, and so informatgkey to smart public policy, and to
consumers’ ability to make sound purchasing desss{ocluding understanding not only
pricing plans, but also terms and conditions ofldimand offerings). However, it is important
that data, mapping, and other infrastructure infiram reside not only with any public-private
partnerships that are formed, but also with govemmnagencies to inform sound policy
decisions. As NASUCA has stated before, in commblatd two years ago, addressing

partnerships such as Connected Nation: “Partnessre to be commended, but should

210 \VBI/MDTC, at 2.
211|d.

212 cWA, at 20.
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supplement and not supplant state and federalgaditering efforts* There must also be
attention paid to conflicts of interest betweenphélic and private members of such
partnerships.

CWA recommends that each state have a plan to ddpaadband deployment and
adoption, that would be developed under the lehged an executive agency or non-profit
entity with input from a state broadband task faromposed of all major stakeholders, including
workers in the industry and their unions. Stateadband task forces provide multiple functions,
serving to disseminate successful local modelsitiyepolicy solutions, mobilize support and
build public-private partnerships. According to @\Wo date, about 12 states have established
broadband task forces; these states are leadingapén state-based initiatives and are well-
positioned to identify projects for ARRA fundiy. The Commission should incorporate these

state efforts into the National Broadband Plan.

IX.  CONCLUSION

Joint Advocates urge the Commission to releaseadt Diational Broadband Plan
sufficiently far in advance of the February 201@dlee to permit parties an opportunity to
comment again. The complexity and breadth of sshat the National Broadband Plan
encompasses, and the vitally important role of ddoa@ad in today’s economy and society justify
further deliberation, based on a specific draftipla

Joint Advocates urge the Commission to consideimtipact of its broadband plan on

consumers’ ability to obtain affordable broadbahceasonable speeds. Joint Advocates further

231n the Matter of Development of Nationwide Broadbabata to Evaluate Reasonable and Timely Deploymien
Advanced Services to All Americans, ImprovemeWicéless Broadband Subscribership Data, and Devabaqt of
Data on Interconnected Voice over Internet Protq@IP) Subscribership//C Docket No. 07-38, NASUCA
Reply Comments (July 16, 2007), at 12.

214 CWA, at 15.
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urge the Commission to adopt the recommendatioresmes well as the detailed proposals set
forth in NASUCA's and Rate Counsel’s initial comntenJoint Advocates welcome the
opportunity to participate in this landmark procegdand to participate in any future dialogues
that the FCC may initiate with interested stakebddn the design of an effective National

Broadband Plan.
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