 SEQ CHAPTER \h \r 1IN THE UNITED STATES COURT OF APPEALS

FOR THE DISTRICT OF COLUMBIA CIRCUIT

American Gas Association, et al.
)


Petitioners,

)

)

v. 



)
Case No. 04-1094

)

Federal Energy Regulatory Commission,
)

Respondent.

)

National Association of State Utility

)

Consumer Advocates,


)

Petitioner,

)

)


v.


)
Case No. 04-1096

)

Federal Energy Regulatory Commission,
)

Respondent.

)

__________________________________________________

PETITIONER’S NON-BINDING STATEMENT OF ISSUES

__________________________________________________

Pursuant to this Court’s Order issued on March 30, 2004 in the above-captioned consolidated cases, Petitioner the National Association of State Utility Consumer Advocates (“NASUCA”) submits the following non-binding statement of issues:

1. 
Whether the Commission’s decision in its Order on Remand of Order No. 637 and 637-A requiring Right of First Refusal (“ROFR”) shippers to match the longest contract term bid for the capacity they hold under expiring contracts for interstate pipeline capacity is arbitrary and capricious and not based on reasoned decision-making because a) it ignores the Court’s mandate in INGAA v. FERC,  285 F. 3rd 18 (D.C. Cir. 2002) to explain the selection of a 5 year term matching cap; b) it ignores the Court’s finding in United Distribution Companies v. FERC, 88 F. 3rd 1105 (D.C. Cir. 1996) that contract term can be used as a surrogate for price, effectively bidding up the price of capacity for captive consumers; c) it ignores the Court’s prior ruling that a twenty year matching term cap is too long; d) it relies on an inapplicable ruling relating to value of service for unsubscribed capacity in Tennessee Gas Pipeline Company, 91 FERC ¶ 61,053 (2000), reh’g, 94 FERC ¶ 61,097 (2001), affirmed sub nom Process Gas Consumers Group v. FERC, 292 F.3rd 831 (D.C. Cir. 2002); e) it ignores the weight of the evidence in the case justifying a maximum five year matching term cap; and f) it results in an unreasonable abandonment of service under Section 7 of the Natural Gas Act, 15 U.S.C. § 717f,  because it fails to properly balance all factors related to abandonment and unreasonably places undue emphasis on value of service and existing inadequate regulatory controls to prevent unlawful abandonment of service. 

This is a preliminary listing of issues that Petitioner may raise.  Petitioner reserves the right to modify the list of issues addressed on brief, as well as to address these and other issues in more detail in future pleadings.

Respectfully submitted,

_________________________

Denise C. Goulet

Senior Assistant Consumer Advocate

Office of Consumer Advocate

555 Walnut Street 5th Floor, Forum Place

Harrisburg, PA 17101-1923

(717) 783-5048

Counsel for:

National Association of State Utility

Consumer Advocates

8380 Colesville Road

Suite 101

Silver Spring, MD 20910

Dated: April 28, 2004
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