
IN THE


UNITED STATES COURT OF APPEALS


FOR THE DISTRICT OF COLUMBIA CIRCUIT

National Association of State Utility

:

Consumer Advocates,

:

Petitioner,


:

:

v.



:
Case No.04-

:

Federal Energy Regulatory
 

:

Commission,



:

Respondent.


:

___________________

PETITION FOR REVIEW
___________________

Pursuant to Section 19(b) of the Natural Gas Act, 15 U.S.C. § 717r(b) (1997), and Rule 15(a) of the Federal Rules of Appellate Procedure, Fed. R. App. P. 15(a) (1994), the National Association of State Utility Consumer Advocates (“NASUCA”) respectfully petitions this Court for review of the following orders issued by the Federal Energy Regulatory Commission (“Commission”):

(1) Regulation of Short-Term Natural Gas Transportation Services, and Regulation of Interstate Natural Gas Transportation Services, Docket No. RM98-10-011 et al., Order on Remand, 101 FERC (CCH) ¶ 61,127 (October 31, 2002) and,

(2)
Regulation of Short-Term Natural Gas Transportation Services, and Regulation of Interstate Natural Gas Transportation Services, Docket No. RM98-10-012 et al., Order on Rehearing and Clarification, 106 FERC (CCH) ¶ 61,088 (January 29, 2004).

NASUCA filed comments in the Commission proceeding below on behalf of its members and further filed a request for rehearing from the Order on Remand as required by Section 19 of the Natural Gas Act, 15 U.S.C. § 717r (1997).  By filing this appeal, NASUCA continues  to represent the interests of its members in discharging their responsibilities to protect the interests of utility consumers in their respective jurisdictions.

NASUCA is a non-profit corporation incorporated in the State of Florida in 1980. NASUCA is a voluntary association of forty-three advocate offices in forty-one states and the District of Columbia.  NASUCA’s full members are designated by the laws of their respective jurisdictions to represent the interests of utility consumers before regulatory agencies and in the courts.  NASUCA member offices operate independently from the regulatory commissions in their states.  Some member offices are separately established utility advocate offices, while other member offices are divisions of larger departments, such as their states’ Offices of Attorney General.  Additionally, NASUCA has several Associate and Affiliate member offices who also serve utility consumers, but who have not been established by state law or do not have statewide authority to represent consumers.

NASUCA meets the requirements for standing under the associational standing rules set forth in Warth v. Seldin, 422 U.S. 490, 511 (1975) and Hunt v. Washington State Apple Advertising Commission, 432 U.S. 333, 344-45 (1977).  In Warth, the United States Supreme Court, addressing the issue of standing for a voluntary membership association, stated that:

Even in the absence of injury to itself, an association may have standing solely as the representative of its members. . . . The association must allege that its members, or any one of them, are suffering immediate or threatened injury as a result of the challenged action of the sort that would make out a justiciable case had the members themselves brought suit.  . . . So long as this can be established, and so long as the nature of the claim and of the relief sought does not make the individual participation of each injured party indispensable to proper resolution of the cause, the association may be an appropriate representative of its members, entitled to invoke the court’s jurisdiction.

Warth, 422 U.S. at 511.  In Hunt, which addressed the question of whether a state agency had standing to appeal on behalf of the apple growers whose interests state law directed the state agency to protect, the Supreme Court cited Warth with approval, then expressed the rule succinctly:   

[A]n association has standing to bring suit on behalf of its members when: (a) its members would otherwise have standing to sue in their own right; (b) the interests it seeks to protect are germane to the organization’s purpose; and (c) neither the claim asserted nor the relief requested requires the participation of individual members in the lawsuit.  
Hunt, 432 U.S. at 343. In Hunt, the Supreme Court found that a state agency had standing to appeal because its constituents had the characteristics of members.  

Here, NASUCA is a voluntary association of state agencies representing the interests of consumers pursuant to state law and satisfies the requirements of Warth.  As required under Warth, NASUCA’s members, pursuant to state law, represent the interests of retail consumers in their states who may lose access to their historic rights to interstate natural gas pipeline capacity under the Commission order challenged in this appeal.  Without access to that capacity, these consumers will not be able to access interstate natural gas supplies needed to heat homes and run businesses.  The Commission’s policy is a national policy setting forth a rule that affects all of NASUCA’s members’ interests.  The individual participation of any single office is not necessary to seek review of that policy in this Court.  

NASUCA also satisfies the first prong of Hunt.  Hunt requires that the members of the association would otherwise have standing to sue in their own right.  In addition to having authority to represent the interests of utility consumers in their respective jurisdictions, many NASUCA members also have the authority to represent these consumer interests before federal regulatory agencies and courts.
   In Maryland People’s Counsel v. FERC, 760 F.2d 318, 322  (D.C. Cir. 1985) this Court found that one of NASUCA’s members, the Maryland People’s Counsel (“MPC”), had standing under the Natural Gas Act to bring suit on behalf of the retail consumers it represents regardless of the fact that MPC itself did not purchase natural gas.  Id. at 321.  The Court noted that Section 15(a) of the Natural Gas Act, 15 U.S.C. § 717n(a), authorizes the Commission to allow states and other representatives of consumers to participate in proceedings before the Commission.  Id. at 320.  Additionally, the Court noted that Section 19(b) of the Natural Gas Act, 15 U.S.C. § 717r(b), authorizes any party or state aggrieved by the Commission’s orders to appeal those orders to the federal circuit courts of appeal after rehearing is sought before the Commission.  Id.  The Court determined that the statute was designed to give standing to state agencies in proceedings before the Commission and in appeals from orders of that Commission to “recognize precisely the interest of the states in protecting their citizens in this traditional governmental field of utility regulation–that is, the states’ parens patriae interest.”  Id. at 321.  

In making this finding, the Court noted that it was departing from the general rule in Massachusetts v. Mellon, 262 U.S. 447, 485-86 (1923) that a state, in most cases, does not have parens patriae standing to bring a suit against the Federal Government.  The Court noted that Congress, in enacting the Natural Gas Act, modified the general rule on parens patriae standing to allow the states to protect the interests of its citizens as consumers of utility services.  While noting that its ruling was narrow, the Court stated that: 

[A]t least where the state meets those traditional criteria; where the citizen interests represented are concrete interests which the citizens would have standing to protect in the courts themselves; and where the subject of challenge is Executive compliance with statutory requirements in a field where the federal government and the states have long shared regulatory responsibility, we have no doubt that congressional elimination of the rule of Massachusetts v. Mellon is effective.

Id. at 322. 

The standing of NASUCA’s members here is identical to that present in Maryland People’s Counsel.
  Here, as in that case, the Natural Gas Act provides standing to NASUCA’s members to participate in the proceedings below and to appeal the Commission’s order to this Court.  Each NASUCA member meets the traditional criteria discussed in Maryland People’s Counsel:  the citizen interests are concrete in that they must be able to retain access to their historic interstate pipeline capacity, the citizens as persons would have standing to protect these interests in Court themselves, and the subject of the challenge is the Commission’s executive compliance with statutory requirements relating to abandonment of service by interstate pipelines under Section 7(b) of the Natural Gas Act, 15 U.S.C. § 717f(b), a field where the federal government and the states have long shared regulatory responsibility. 

Just as this Court in Maryland People’s Counsel specifically recognized the standing of one of NASUCA’s members, the Maryland People’s Counsel, to appeal a FERC decision as an aggrieved party pursuant to Section 19(b) of the Natural Gas Act, 15 U.S.C. § 717r(b) (1997), so should the Court here recognize the standing of NASUCA’s members to bring this appeal from the Commission’s orders below.  Maryland People’s Counsel, 760 F.2d at 322.  As set forth in Warth and Hunt, an association meets the first prong of the standard for associational standing as long as at least one of the association’s members has standing to bring the legal action.  Warth, 422 U.S. at 511; see also Hunt, 432 U.S. at 333.

NASUCA satisfies the second prong of Hunt as well.  The second prong of Hunt requires that the interests the association seeks to represent are germane to the association’s purpose.  Article II of NASUCA’s Articles of Incorporation and Article II of NASUCA’s Constitution both provide that the purpose of the association is to “improve communication among members, to enhance their impact on public policy at the State and Federal levels, and otherwise to assist them in the representation of utility consumer interests.” Articles of Incorporation, National Association of State Utility Consumer Advocates, Inc., Art. II,  Charter Number 752992 (on file with Florida Department of State), 17 Jun. 1980.  Article X of the Constitution provides for the adoption of By-Laws.  Article V of NASUCA’s By-Laws authorizes NASUCA to “take positions in regulatory or judicial litigation, by majority vote, in behalf of the organization.”  Article V, Section 3 (b) of the By-Laws of the National Association of State Utility Consumer Advocates, Certified June, 1993.  

The interest here that NASUCA seeks to represent is the interest of its members in representing the consumers in their respective jurisdictions in retaining their access to interstate pipeline capacity.  The consumers’ interest is related to a matter of federal policy.  This interest is identical to the purpose of NASUCA as set forth in its Article of Incorporation and its Constitution to represent its members’ interests in matters of federal policy.  In this appeal and in the proceeding before the Commission below, NASUCA’s members authorized NASUCA by majority vote to bring these actions on their behalf.   

NASUCA also satisfies the third and final prong of the Hunt standards.  The third prong of Hunt requires that neither the claim asserted nor the relief requested requires the participation of individual members in the suit.  The issue raised in this appeal by NASUCA involves an issue of federal policy governing the ability of customers of pipelines to retain interstate pipeline capacity historically dedicated to serving the retail consumers throughout the Nation who are represented by NASUCA’s members.  The relief sought, i.e. the reimposition of a term matching cap for the exercise of the Right of First Refusal (“ROFR”) when contracts for interstate pipeline capacity expire, is a national policy issue that does not require the participation of any individual NASUCA member.  Pursuit of this litigation by NASUCA on behalf of its members is significantly more efficient than requiring its forty-three members individually to intervene in administrative and judicial proceedings on behalf of consumers affected by the policies at issue in this case, whose interests the NASUCA members are authorized by law to represent.
  Since NASUCA is authorized to take legal action on behalf of its members and the individual participation of any single member is not necessary to obtain the relief sought, NASUCA satisfies the third prong in Hunt and has  standing to bring this appeal.

Respectfully submitted,

_________________________
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�	See, e.g., Pennsylvania, 71 P.S. § 309-4(a) (1990) empowering the Pennsylvania Consumer Advocate to represent the interests of consumers before the Pennsylvania Public Utility Commission, before similar federal regulatory commissions and before state and federal courts; West Virginia, W. Va. Code § 24-1-1(f)(2) (1997) and Public Service Commission of West Virginia General Order No. 195.3, Section A(5), Rule Establishing a Consumer Advocate Division, empowering the West Virginia Consumer Advocate to participate in matters affecting West Virginia consumers before federal utility regulatory commissions and federal courts; Maryland, MD Public Utilities Code Ann. §2-205(b) (1999), empowering the Maryland Office of People’s Counsel to participate in state and federal proceedings and in state and federal courts  relating to utility rates for Maryland consumers; Minnesota, Minn. Stat. §8.33 (2003), empowering the Minnesota Attorney General to participate in federal proceedings relating to utility rates for Minnesota consumers; North Carolina, N.C. Gen. Stat. §62-20 (2004), N.C. Gen. Stat. §114-2 (2004), N.C. Gen. Stat. §75-9 (2004) empowering the North Carolina Attorney General to initiate proceedings before state and federal agencies and in state and federal courts to protect North Carolina utility consumers; District of Columbia, D.C. Code Ann. §34-804 (2004), empowering the Office of the People’s Counsel for the District of Columbia to represent the interests of utility consumers in proceedings before the Public Service Commission of the District of Columbia, similar federal agencies and federal courts; Delaware, 29 Del. C. §8808 (2004), empowering the Delaware Public Advocate to represent the interests of Delaware’s utility consumers in proceedings before the Delaware Public Service Commission, similar federal agencies and state and federal courts; Connecticut, Conn. Gen. Stat. §16-2a (2003), empowering the Connecticut Office of Consumer Counsel to appear in and participate in any regulatory or judicial proceedings, federal or state, in which Connecticut consumer interests may be affected; Colorado, Colo. Rev. Stat. §40-6.5-106(2.5) (2003), authorizing the Colorado Office of Consumer Counsel to petition, initiate or seek to intervene in any proceeding before a federal agency which regulates utility rates or service, or federal court when the matter before such court or agency will affect rates or services for consumers of utility services within the state; Alabama, Ala. Code §37-1-16 (2003), empowering the Alabama Attorney General to initiate proceedings before federal agencies and courts in matters affecting the interests of its citizens in utility issues; Iowa, Iowa Code §475A.1-2 (2003), authorizing the Iowa Consumer Advocate to act as an attorney for Iowa consumers in proceedings before federal and state agencies and related judicial review proceedings and appeals related to utility issues; Indiana, Ind. Code Ann. § 8-1-1.1-9.1©) (2004), empowering the Indiana Office of Utility Consumer Counselor to appear on behalf of Indiana ratepayers and the public in hearings before the Federal Energy Regulatory Commission and in appeals from the orders of the Federal Energy Regulatory Commission where consumer interests in utility issues are at stake; Tennessee, Tenn. Code Ann. §65-4-118 (2003) empowering the Tennessee Consumer Advocate Division to represent the interests of Tennessee consumers of public utilities services in any matter or proceeding before the authority or any other administrative, legislative or judicial body; and Arizona, Ariz. Rev. Stat. §40-461, §40-462, §40-464 (2004), empowering the Arizona Residential Utility Consumer Office to represent the interests of residential utility consumers in regulatory proceedings. 





�	While Maryland People’s Counsel and the Natural Gas Act affirmatively establish standing for NASUCA’s members in the instant appeal, NASUCA’s standing to appeal federal regulatory orders is not limited to circumstances identical to Maryland People’s Counsel.


�	Many NASUCA member offices are small and they rely on NASUCA for representation in matters of federal policy.





