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Washington, D.C. 20554

In the Matter of )

)
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)

)
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NEW JERSEY DIVISION OF RATE COUNSEL
AND THE
NATIONAL ASSOCIATION OF STATE UTILITY CONSUMER ADVO CATES

INTRODUCTION

The New Jersey Division of Rate Counsel (“Rate Gelih and the National
Association of State Utility Consumer Advocates ASIUCA”) (collectively, “State
Advocates”) hereby reply to the initial commentsdiin response to the Notice of
Proposed Rulemaking (“NPRM”) released November28Q,7, by the Federal
Communications Commission (“FCC” or “Commission”State Advocates continue to
support the Petition filed by Covad Communicati@rsup; NuVox Communications;
XO Communications, LLC; Cavalier Telephone Corpd McLeod USA
Telecommunications Services, Inc. (“CLEC Petitiafigrand urge the Commission to

modify and standardize in a timely manner its pssder considering forbearance

! In the Matter of Petition to Establish ProceduradRiirements to Govern Proceedings for Forbearance

Under Section 10 of the Communications Act of 1834Amended/N C Docket No. 07-267 (“07-267"),
Notice of Proposed RulemakingCC 07-202 (rel. November 30, 2007NPRM’). The NPRMwas
published in thé-ederal RegisterVol. 73 No. 25, on Wednesday February 6, 2008388.

207-267, Petition for Procedural Rules to Govem@wonduct of Forbearance Proceedings, filed
September 19, 2007 (“CLEC Petition”).



petitions. There is broad agreement about theidetties in the existing process for
reviewing forbearance petitions and broad supmonirfany of the modifications that the
CLEC Petitioners propose State Advocates agree with the SBA position that
“substantive procedures are needed to preventampend capricious deregulation with
the potential to destabilize markefs.”
Among the observations and recommendations exmt@sseitial comments that
merit the Commission’s consideration are the follmyyv
. The currentad hocforbearance system needs reform: The present
process, with its lack of governing rules, encoesagumerous and
ill-supported petitions, which shift inappropriatéhe burden from
petitioners to the Commission and interested paeiel,
furthermore, distract the Commission from otheispieg policy
matters. Changes to the system should correspahdhe fact
that the petitioning party bears the burden of ptbat the petition
satisfies the statutory criteria.
. Petitions for forbearance often are incompleteague: Rules

should clearly require petitions to be complet¢éhay are filed,

% See, e.g., Earthlink Inc. and New Edge NetworkEa(thlink”), at 5; Missouri Public Service Commissi
(“Missouri PSC”), at 1; National Cable and Telecoumications Association (“NCTA”") at 3; Access Point,
Alpheus, ATX, Bridgecom, Broadview, Cavalier, CIMCOP Telecom, DSLnet, Globalcom, Lightyear,
Matrix, MegaPath, PAETEC, Consolidated, RCN, RN&GBEL, Talk America, TDS Metrocom, &
TelePacific (“Access Point, et al.”) at i; City Bhiladelphia, at 10; Columbia Capital and M/C Veatu
Partners (“Telecom Investors”), at 3; Six Membeat&t of the Mid-Atlantic Conference of Regulatory
Utility Commissioners (“MACRUC States”), at 3; Rdgtory Studies Program of the Mercatus Center at
George Mason University (“Mercatus Center”), at;National Association of Telecommunications
Officers and Administrators (“NATOA"), at 2; Penrggnia Public Utility Commission (“Pennsylvania
PUC"), at 5; Texas PUC, at 5; Time Warner Telecbm,, et al. at 3; Office of Advocacy of the U.S.
Small Business Administration (“SBA”), at 2.

4 SBA, at 5.



and should set forth specifically and unambiguotistyparticular
rules and regulations from which forbearance ightu

. The Commission should establish reasonable timefsdior its
procedures for reviewing and seeking comment oitiques for
forbearance.

. The Commission should curtail the submission a&-fded
information ancex partes When petitioners submit new and
significant information subsequent to their oridifilengs, the
Commission is denied sufficient time to assessribats of
petitions, and interested parties lack sufficiametto assess the
evidence.

. The Commission should issue an order on all fodoeag petitions
so that the relief granted is unambiguous.

. The “deem granted” process is contrary to the pubterest.

. Incumbent local exchange carriers’ (“ILECs™) agsmrs that
changes to the forbearance process would discobragelband
investment are unpersuasive.

. Contrary to the comments of AT&T, Qwest, and Venizand
despite the semblance of competition created bgvoéving array
of intermodal services, the fact is that local,tehed, and special
access markets are not yet competitive.

As numerous initial comments comprehensively ardymasively demonstrate,

the undefined process that now exists for the vewikpetitions for forbearance is



inefficient and intolerable. Repetitive, ambigupagerlapping, and incompletely
supported petitions squander limited FCC resouaceésflout the requirements set forth
in the Administrative Procedures Act (“APA”). Plarras a result of that flawed process,
other pressing matters, such as intercarrier cosgiem and special access remain on
the back burner, awaiting resolution for many y&ahsitial comments also identify
specific, practical modifications to the processd{ar support the modifications
proposed by CLEC Petitioners), which, if adopteduld result in a more reasoned,
transparent and reasonable process for federatatelregulators as well as those
representing industry members and consumers. Sthtecates reiterate their support
for the CLEC Petition, and urge the Commissiorateetthe requisite steps in a timely
manner to improve its process for reviewing forbeae petitions. As aptly stated by
Access Point, et al.: “Absent procedural rulesitipging parties are able to dictate the
agency’s agenda in pursuit of parochial interestddring an orderly approach to

decision-making based on reasonable prioritiescaitetia.”

® See, e.gDeveloping a Unified Intercarrier Compensation RegiCC Docket No. 01-92, Notice of
Proposed Rulemaking, 16 FCC Rcd 9610 (2001); igithér Notice of Proposed Rulemaking, 20 FCC Rcd
4685 (2005); id., Order, 21 FCC Rcd 14764 (WCB 20il, Pleading Cycle Extended for Comment on
Amendments to the Missoula Plan Intercarrier Corap#an Proposal to Incorporate a Federal Benchmark
Mechanism, Public Notice, 22 FCC Rcd 5098 (200&¢; also id., Comment Sought on Petitions for
Declaratory Ruling Regarding Intercarrier Compeiasafor Wireless Traffic, 17 FCC Rcd 19046 (2002).
See als®pecial Access Rates for Price Cap Local Excharageet®s; AT&T Corp. Petition for

Rulemaking to Reform of Incumbent Local Exchangei€@eRates for Interstate Special Access Seryices
WC Docket No. 05-25, RM-10593, Order and Notic€afposed Rulemaking, 20 FCC Rcd 1994 (2005);
id., Parties Asked to Refresh Record in the Sp&aakss Notice of Proposed Rulemaking, Public Notic
22 FCC Rcd 13352 (2007).

6 Access Point, et al., at i.



. REVIEW OF INITIAL COMMENTS

A. It is essential that the Commission not abdicatés
responsibility to properly review forbearance petitons in
accordance with the Telecommunications Act of 1996.

Initial comments do not disturb State Advocatessipon that ILECs continue to
dominate relevant markets. State Advocates régdhir initial comments:

Federal and state regulators are responsible,ahierfor
protecting ratepayers from anticompetitive behalsypmcumbent
local exchange carriers (“ILECs”). ILECs continteedominate
the local markets that they have traditionally selpare rapidly re-
gaining control of the long-distance market, susfidly serving
the market for triple-play packages, and, with eatdmpanies,
also dominate the emerging broadband market. [L&@#nue to
exert control over bottleneck local facilities. dréatory
accountability continues to be necessary to prat@esumers and
competitors from incumbent local carriers’ anticatitive
behavior’

State Advocates concede that where market foreesudficient, a certain amount of
deregulation may be warranted. However, as Con@aigioration (“Comcast”)
suggests, “It is equally important, however, that Commission not use that
[forbearance] authority to relax statutory and tatpry safeguards prematurely/.”
Contrary to the views of AT&T Inc. (“AT&T"), the andards established by

Congress by which the Commission must evaluateerdnce petitions are high.
Section 10’s three-part test is conjunctive, all of the criteria must be met. As the
Commission has explained:

The Commission is obligated to forbear under sacti@(a) only if

all three elements of the forbearance criterissatesfied. Thus,
the Commission “could properly deny a petitionfimmbearance if

’ State Advocates, at 7, citing 07-204/07-273 Rater@el/NASUCA Comments and Opposition, at 16-22.

8 Comcast, at 1.



it finds that any one of the three prongs is usfiatl.”

Further, the Commission must also follow the regmient of Section 10(b) that in
making a determination of whether forbearance thénpublic interest, the Commission
“shall consider whether forbearance from enfor¢hegyprovision or regulation will
promote competitive market conditions, including #xtent to which such forbearance
will enhance competition among providers of teleommications services™

Qwest Communications International Inc. (“Qwesg}earts that

“[c]lontrary to the Petitioners’ view of such petitis as an evil that

must be harnessed or eliminated, forbearancegetitire an

essential component in the Act’s de-regulatory frauork.™*

AT&T asserts that the “public interest harms” ttred proposed

rules would cause are real and that the problemswiould solve

are “entirely illusory.*?
Further, AT&T recycles the ILECs’ favorite threhgt “blunting the effectiveness of the
forbearance tool” would reduce intermodal compatitand broadband investméitTo
the contrary, the adoption of procedural rules gowve the forbearance process will, as
suggested by Columbia Capital and M/C Venture Rest(iTelecom Investors”)

“minimize regulatory uncertainty in the market fovestment in telecommunication¥'”

Telecom Investors explain further:

° In the Matter of Petition of the Verizon Teleph@wmpanies for Forbearance Pursuant to 47 U.S.C. §
160(c) in the Philadelphia, Pittsburgh, Boston, Néark City, Providence and Virginia Beach

Metropolitan Statistical AregaNC Docket N0.06-172,Memorandum Opinion and OrddFrCC 07-212
(rel. December 5, 2007)\erizon Six MSA Ordgy, at para. 20, quotinGellular Telecommunications &
Internet Assoc. v. Federal Communications Comnmis880 F.3d 502, 509 (D.C. Cir. 2003). See also
Petition of Core Communications, Inc. for Forbeararfrom Sections 251(g) and 254(g) of the
Communications Act and Implementing RUWSE Docket No. 06-100, Memorandum Opinion and @rde
22 FCC Rcd 14118, 14125, para. 12 (2007).

1047 U.S.C. §160(b).

1 Qwest, at 4 (see generally at 4-6).
Y AT&T, at 2.

Yld., at 2-3.

1 Telecom Investors, at 1.



Sound procedural rules to govern the Commissicorsicleration
of petitions for forbearance will provide regulataertainty to the
marketplace, thus promoting investment, which l¢ads
innovation, competition, and the provision of neamsces to the
American public. In contrast, continued uncertagutyl
unpredictability in the forbearance process widrease
investment risk, distort investment decisions, leathefficiency,
and thus be contrary to the objects of the Comnatioies Act™
State Advocates concur with Telecom Investorsiti@easing the stability and
predictability of the forbearance process will emage investment.

Also, even if the Commission, contrary to State dchtes’ recommendatidf,
considers the duopoly that consists of the incurhte@@communications carrier and the
incumbent cable company to constitute sufficiembpetition, regulatory oversight is
nonetheless essential because cable companiesddepdECs for interconnectiold.

As stated by Comcast, “ILECs are currently the aragriers that operate geographically
ubiquitous local networks that can provide effitigansit service*®

SBA states that the impact of forbearance is oteamto many rural ILECs with
regard to deregulation of broadband services amdethuisite access to the Internet
backboné® SBA further suggests that “[b]ecause the langudggection 10 directs the
Commission to consider how a forbearance grantimilact competition in the market,

the potential economic burden imposed on rural IEB6d other small providers by such

grants warrants close revief”

¥ d.

1 Seee.g, State Advocates, at 16-17.
" See Comcast, at 3.

®d., at 5.

YSBA, at 4.

2d., at 5 (notes omitted).



In its initial comments, Verizon describes a putedly competitive markét and
refers to the “old, ‘one-wire’ world®® State Advocates concur that today’s world is a
“multi-wire” world, and concurs with the statemaitThomas Tauke, Verizon’s
executive vice president-public affairs, policydamommunications, that “consumers
today believe they would like to have access bothiteless and wireline services’”
Despite intermodal alternatives and the popularityireless service, however, the vast
majority of consumers continue to rely on ILECdarkwireline service, and purchase
wireless to supplement rather than to replace tremitional link to the public switched
network — that is, most consumers whaatha wirelineanda wireless connectiof.
Furthermore, the general assertions of competitighe ILECs’ initial comments do
not alter the fact that ILECs continue to domiretétched and special access services.

State Advocates concur with Verizon that “Congiiagsnded for the 1996 Act to
unleash competitive force$®but strongly disagrees that the much-anticipated
competition has come to fruition. According to #en, “Congress specifically singled
out ‘regulatory forbearance’ as one of the meaasttie Commission should ‘utiliz[e]’ in
order to ‘encourage the deployment on a reasoraadaléimely basis of advanced

telecommunications capability to all American&."However, neither Verizon’s

2L verizon, at 5-9.
21d., at 7.
TR Daily, February 11, 2008.

4 state Advocates recognize that an estimated Jepeof consumers have “cut the cord” (or have not
opted to subscribe to wireline service to begirhjvitHowever, speculations about future consumer
demand patterns should be afforded little weidbee, e.g., Verizon, at 7 (referring to the perapntat
wireless-only consumers as “expected to continaesasing”).

% See, e.g., AT&T, at 2; Verizon, at 5-9.
% Verizon, at 9.
271d., at 9, citing 47 U.S.C. § 706.



comments nor other initial comments have demoretrabw the regulations and
obligations from which ILECs seek forbearance avearting the deployment of
advanced telecommunications, nor do they specdyrthestments that they amet
undertaking because of the existence of such piaglgronerous regulations. Moreover,
improvingthe forbearance petition process does not regarnatingany procedural
constraints. The beneficial consequences of Sedfloare entirely compatible with, and
would benefit from, a more reasoned process.

Further, the 1996 Act envisions a state role immoting the deployment of
advanced services, but the current forbearanceepspaccording to the ILECs, precludes
state commissions from involvement in broadbandnation, which would be
fundamentally inconsistent with congressional ihtefhe ILECS’ interpretation of the
1996 Act would constitute a rewriting of the statuihich in turn, raises constitutional
concerns.

State Advocates concur with Access Point, et at ttre Commission should
adopt procedural rules that require forbearancéiqgres “to include ‘actual data’ that
supports the forbearance relief sough#nd that the facts should be “those in existence
at the time the petition is filed and not by préidias or speculations of what the future
has in store? Petitioners should be required to provide dedagi¢idence (as discussed
in more detail below) about purported competiti@ther than be allowed to rely on

generalizations about potential competitive thréatheir markets.

2 pccess Point, et al., at 22.
21d., at 23.



B. The Commission should bring clarity and predictaility to the
process by adopting basic rules to govern its reweof
forbearance petitions.

Initial comments support an improved process ferREC'’s review of

forbearance petitions. The California PUC, forrapée, states that the “sheer number of
petitions and the complexity of many, however, resome established procedures to
ensure a thorough and effective review as possiltlen the limited timeframe set by
Congress*® Access Point, et al. point out that the Commissias established
procedural rules to govern proceedings subjediatnit®ry deadlines, such as Section 208
complaints, Section 271 applications, and rulen@gkiroceedings, but that, despite
concerns expressed by congressional offices ané sbthe FCC Commissioners, the
process to date for reviewing forbearance procegsdioy contrast, has been “entiraly
hoc? 3

Contrary to AT&T’s assertion that the CLEC proposelgs would “pointlessly
eliminate” the ability of the Commission to be filebe and adapt its procedures and,
instead, result in “rigid, one-size-fits-all procees” for the review of forbearance
petitions, most commenters support Commission éaiopff at least a modicum of order
to the proces¥ AdHoc Telecommunications Users Committee (“AdHaripports the
“thrust” of the petition but is concerned thatwibuld not go far enough in allowing the

Commission to regain control of its agenda.The National Association of Regulatory

Utility Commissioners (“NARUC”) notes that the CLB®&titioners “raised a number of

%0 california PUC, at 4.

31 Access Point, et al., at 2-3.
%2 AT&T, at 12.

% AdHoc, at 1.

10



valid concerns about the proced$.Even the Mercatus Center, which asserts that the
Commission should take a “more active role in adirmmforbearance® suggests that
notice and comment rules would be “eminently sdasit§

AT&T's suggestion that rules governing forbearapestions would make the
Commission’s job harder “by eliminating its fleXibj” is unfounded®’ As noted by the
CLEC Petitioner® and by NARUC*® the Commission retains authority to waive its sule
for good cause. AT&T’s position is not persuasiastead, as numerous other initial
comments demonstrate, reining in the multitudeaafrly crafted petitions with a
reasonable and clear process that establishesleleleated requirements for petitioners
would lessen the burden on the Commission and gediar a more reasoned and
transparent review process.

State Advocates disagree with Verizon’s assertian the Commission’s
“procedures for handling forbearance petitions doraquire a radical overhaul®”

Verizon points to the “Commission’s substantivecasses in defending its rulings on
forbearance petitions” (when reviewed by courtameal) as evidence that the “existing

forbearance process is not dysfunctional” and &rrfitates that only a few petitions for

3 NARUC, at 4.
3 Mercatus Center, at 3.

%d., at 4. However, Mercatus Center argues thidtefarance proceedings are not subject to APAthieut
Commission could use APA rules as a model. Hdrbearance proceedings are indeed covered by the
APA. See State Advocates at 9-10, 28 and disaugsithese reply comments below.

3T AT&T, at 12.
38 CLEC Petition, at 17.

3 NARUC, at 6, stating: “As with all of its rules)g FCC, however, would retain authority, on its own
motion, to waive [the complete as filed] requiretnfam good cause. See, 47 C.F.R. §1.3.”

40v/erizon, at 19; see also id., at 19-27, and Verg&xhibit A, which lists the Commission’s written
orders on forbearance.

11



forbearance have been “deemed granted” by operatiaw** Contrary to Verizon’s
assertion, the Commission’s success in defendaigiibearance rulings is not
incompatible with a conclusion that the forbearapieEedures merit modification. The
Commission’s success has bekspitethe lack of a reasonable procedural process.
Verizon further defends the filing of updated inf@tion as necessary because the
proceedings take fifteen monttfs State Advocates recommend that@mmmission
should decide if and when it requires petitioners aon-petitioners to update
information.
The Commission should treat forbearance petitiensoatested cases under the APA,
which make them adjudications. In many of the éamance cases, there are fundamental
facts in dispute, including whether the incumbesggesses the ability to exercise market
power, which would warrant more than notice and wamt. The FCC'’s rules should
identify the additional procedures that partied b afforded the parties if the process is
more than a notice and comment adjudication.

C. There is little opposition to Commission affirmdion that

forbearance petitions are subject to a notice andotnment
period.

Others join State Advocates in supporting the ClIH&@itioners’ recommendation
that the FCC at least require Section 10 forbe@@etitions to be subject to the APA
notice and comment rulemaking procedures, andstiat a requirement be adopted

formally by the FCC*? (This would apply, as noted above, where thegeding was not

“11d., at 21.
421d., at 25.

*3See, e.g., NATOA, at 5; Telecom Investors, at&jférnia PUC, at 5, citing CLEC Petition, at 11:12
Access Point, et al., at 15-16 (footnote omittedtgmmending that the Commission conclude that the
APA’s notice and comment rules that apply to rulkimgs also apply to all Section 10 forbearance
proceedings).

12



an adjudication.) As stated in numerous commemdsreply comments submitted by
NASUCA, NASUCA members, and Rate Counsel, the fi@eimpact on consumers,
consumer advocates, and state regulators of Conoamigsants of forbearance is
enormous. Contrary to the comments of some tlea€thmmission need not formalize
the comment period given that it has always allofeedomment$? Sprint Nextel
correctly observes that the comment cycle has édasignificantly” in each of the
forbearance proceedings.State Advocates address this issue further iselgon
below regarding proposals about the time line dobéarance petitions.

D. Petitioners bear the burden of proof to demonstite that they

have met all the standards for forbearance and toalineate
specifically the rules from which they seek forbeaance.

AT&T cites a statement by Chairman Martin that 8ecflO puts “the burden of
justifying a denial of a forbearance petition oa ommission*® AT&T opines that:

while the statute provides that carriers ‘may’ pletitions
‘requesting that the Commission exercise the authgranted it,’
the Commission’s statutory obligations are indegenaf any
such filings and therefore do not change merelyabse a private
party has brought certain circumstances to itshatte in a
petition. This burden does not suddenly shift frigate carrier
just because it files a petitih.

AT&T’s assertion that because some Commissioners,ha the past, interpreted
Section 10 to place the burden of proof (to jussifgenial, for instance) on the

Commission, a requirement placed on petitioneestablish that the criteria have been

4 AT&T, at 17-18
“5 Sprint Nextel, at 5.

6 AT&T, at 3, citing Separate Statement of CommissioKevin J. Martin, Approving in Part and
Dissenting in Part, Verizon Wireless’s Petition Rartial Forbearance from the Commercial MobileiRad
Services Number Portability Obligation, 17 FCC Rtd972, 14998 (2002) (“Martin Statement”).

" AT&T, at 7-8 (cites omitted).

13



met would, therefore, be unlawful, is fauffy.For example, many of the Commissioners'’
statements to which AT&T directs the Commissiortsration are dissenting statements,
for one, which would suggest that other Commiss®neay have had very different
interpretations of Section 10.
Other than certain Commissioners’ opinions, howe&&@&T cites no authority
for its argument that the burden is on the Commissotto grant a petition. SBA, by
contrast, suggests that “[i]n legal and regulatmtjons, the petitioner is responsible for
bearing the burden of proof, and if the Commissiarst depart from this established
procedure, they should explain the reasoning foh suchange® State Advocates also
concur with Earthlink that:
Unlike other types of FCC proceedings, in forbeaegpetitions
the petitioner rather than the Commission pickgainget
regulatory provisions, the time, and the reliefgttu With this
power must come the legal burden that a petitien@eadings are
specific and their evidence is compellitig.

Further, the preponderance of evidence standarieapp adjudications’

Indeed, if, as AT&T asserts, the Commission bdaedurden of proof, then it
would seem the Petitioner would not need to lfinger in support of its petition other
than to simply request forbearance from a partraule. (Of course, the Commission
then presumably could simply reason that it fouastwidence that the criteria were met.)

AT&T apparently is suggesting that the Commissiarstiprovide data on its own

demonstrating that the criteria are not met, betain language of Section 10 states that

*81d., at 8; see also id., at footnote 23 and 24.
9 SBA, at 8 (note omitted). See also Pierce, Adstiative Law and Process'{&d. 2004), § 10.7.

%0 Earthlink, at 7; see also Sprint Nextel, at 6 &adnptel, at 7, stating that the petitioner hashilnelen of
proof.

°1 SeeSteadman v. SE@50 U.S. 91 (1981).

14



“the Commission shall forbear from applying anyulagjon or any provision of this Act
to a telecommunications carrier or a telecommuranatservice, or class of
telecommunications carriers or telecommunicati@ngises, in any or some of its or
their geographic marketis,the Commission determines thte three criteria are met.

While regulatory inaction may indeed result in @édhed granted” petition,
contrary to AT&T’s argument the default outcomeddt necessarily forbearanaaless
the Commission proves otherwis&T&T recognizes as much when it states: “To be
sure, any petitioner that fails to provide eviderstgport, and analysis to explain why
forbearance is necessary weakens its chanceth@oimmission will determine that the
statutory requirements for forbearance have bedrf TheAT&T’s argument about the
burden of proof is not persuasive.

Verizon opposes any proposal to adopt a burdemaaff gtandard, and asserts
that the Commission, not the petitioner, “has thharity and ability to compile that
complete record® Verizon further reasons that a petitioner careatr the burden of
providing evidence that it does not possess, aaidatipetitioner should not be penalized
if third parties do not provide the requisite infation>* According to Verizon, unlike
in civil litigation, where a judge is deciding avate dispute between private parties, in a
forbearance proceeding, “the Commission has atetgtduty to grant forbearance
whenever it finds the 8 10(a) forbearance critexiaich address the public interest, are

satisfied.®® Verizon overlooks the fact that forbearance casesontested under the

2 AT&T, at 9.

%3 Verizon, at 39-40.
**1d., at 40.

d.

15



APA, as noted above, and as adjudications, th&éqregirs bear the burden of proof, as
State Advocates discuss more fully above. FurtherCommission must base its
decisions on a record, and that record must coom §5omewhere.
If the Commission now accepts that petitioners dibbear the burden of proof,
then, as asserted by the MACRUC States,
a Petitioner could simply make general and vagaend about
harm to competition that, without documentatiom, ithterested
public might be unable to address without adeqgdata and
information from the Petitioner. By keeping theden of proof
on the Petitioner or proponent of forbearance Régtioner or
proponent will have the appropriate incentive toviule the data
and information needed to determine if forbearasce
appropriate®
The Mercatus Center contends that the burden aff plmes not rest on the
petitioner and that the Commission must “explaselitif it chooses not to forbear.”
The difference in view, in part, seems to be in@etiss, because the end result is the
same: The Mercatus Center also states that “[tjpés not mean that a party can file a
petition that contains no new evidence suggesting tive Commission must forbear and
expect the Commission to take action” and thahgtCommission can safely reject such
a petition because it brings nothing new to thergin of the Commissiorr®
State Advocates also agree that:
Interested parties should not be required to gaedse specific
statutes, rules and orders subject to a forbearaugeest, as
happens when parties vaguely request relief wittefined terms

such as “economic regulation” or “broadband regomat
Moreover, as the recent experience with Verizomshavhen a

% MACRUC States, at 6.
5" Mercatus Center, at 7.
#d.
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vaguely worded petition is “deemed granted,” no acieially
knows the full scope of forbearante.

The Commission should establish unambiguouslypbttioners bear the burden of
demonstrating the specific relief sought, rathantlkeaving it up to the Commission and
interested parties to guess about the scope aipibefic forbearance petition.

E. The Commission should adopt “complete-as-filedfules and
rules governing Commission treatment of late-filedlata.

There is broad support among commenters for thptamtoof a “complete-as-
filed” rule.®* MACRUC States contend that “an applicant seefdnigearance should be
expected to file enough information, data, and sujopy documentation to establish a
Prima Faciecase on the first filing daté> State Advocates also concur with Access
Point, et al. that the Commission should evaluatejadge forbearance petitions “as they
were presented by the petitioners at the timeliofyfi not on the basis of extensive
supplemental information submitted by the petitisreng after being docketef*"and
also that the “petitioner should not be given uiitiah flexibility and discretion to file

additional support latef®®

%9 Earthlink, at 2 (referring to 06-172); see, aState Advocates, at 10, citing 06-172 State Adwocat
Comments, at 16-17.

0 See, e.g., NATOA, at 5; Comptel, at 7-8; AdHoc2 aMACRUC States, at 3; Pennsylvania PUC, at 6;
Mercatus Center, at 5-6; SBA, at 7; NCTA, at 4; 3disri PSC, at 4; Telecom Investors, at 5; Earthlatk
13; Sprint Nextel, at 7; California PUC, at 5-6c@exmending that petitioning party be prohibitedtiro
materially supplementing its petition without retiteg the statutory clock, and referring to the FEC
precedent in Bell operating companies’ § 271 prdeess); Access Point, et al., at 17 (stating tipadtien

a petitioner submits little support with its forlbaace petition, the notice and comment cycle isleead
virtually meaningless because the petitioner’s ceak and detailed support is not yet available for
comment” and therefore “[interested parties aneig® a full and fair opportunity to present theews on
the real case and detailed support to the Commiskiang the formal comment cycle.”

®1 MACRUC States, at 3; see also, Pennsylvania PUE, a
%2 Access Point, et al., at 18.
®1d., at 19.
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State Advocates and many other commenters expuppss for the CLEC
Petitioners’ proposal that the Commission shoutpiire a petitioner to “submit all of the
evidence upon which it would have the Commissidynireevaluating whether the
statutory requirements of Section 10 have beenhietits initial forbearance petition.
Such a rule is hardly onerous and is simply comsense. AdHoc asserts that dismissal
for incomplete petitions is appropriate and thairily other approach would reward
petitioners for filing incomplete petition§> NARUC observes that “under the current
rules [or lack therof], a petitioning party coulabsnit no real evidence with its initial
petition and undermine the FCC’s procedures by mdaiing the 12-month statutory
clock.”® The Commission should adopt an explicit pre-fjlimtice requirement, which
would simplify the process considerably.

Verizon opposes recommendations to expand filiggirements that would
“impose evidentiary burdens on petitioners to mo#vidence largely in the hands of
those opposing relief” Verizon also distinguishes the 90 day deadlia¢ #@pplies to §
271 applications from the much longer time frameféobearance petition
deliberation$® Verizon also opposes the CLEC Petitioners’ predagquirement that
petitions specifically address how each of thedlo@mponents of the § 10 test are met,
contending that dismissing a petition for procetitgasons is inconsistent with 8§ 10(c),
“which requires the Commission to reach the sultistaiguestions of whether the

petition makes out prima faciecase and, if so, whether the record as a whotetliba

84 CLEC Petition, at 13.
 AdHoc, at 3.

% NARUC, at 5.

%7 Verizon, at 30.

%8 1d., at 31-32.
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Commission compiles demonstrates that the forbearariteria are satisfied” Verizon
further contends that the proposal is inconsistetht prior Commission forbearance
analyses in which the Commission “has repeatealygeized that the three criteriain 8§
10 are interrelated’® State Advocates urge the Commission to estabiisfmum filing
requirements that balance the need to discouragenplete petitions (which needlessly
squander Commission resources) with the possildd teeseek additional information
from non-petitioners (e.g., regarding competit@nsiry into relevant markets). At the
very least, petitioners should be required to idigtthe information that they do no have
so that the Commission can seek it out.

The Mercatus Center characterizes the proposedletavgs-filed rule as
“sensible.”* Yet the Center suggests that the Commission ‘ghuut tie its hands, and
it should allow for the extraordinary situationvulich a material amendment is
warranted or when the scope of what constitutesad€erial amendment’ is in
controversy.** A complete-as-filed rule would not prohibit ther@mission adapting to
such extraordinary situations.

The Pennsylvania PUC states that “parties andehggmer often file exhaustive
supplemental data, information, or commitment s@sons much later in the
forbearance docket” with resultant prejudice tatipar® For example, the Pennsylvania
PUC cites Docket No. 04-440 in which Verizon waswately granted forbearance

through Commission inaction, but because of “mldtgx parte filings with exhaustive

91d., at 33-34.

O v/erizon, at 34.

"I Mercatus Center, at 6.
21d.

3 Pennsylvania PUC, at 8.
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information up until a few weeks before the statyteadline” there remains
uncertainties about what forbearance the petitiantrally received® As noted by the
Pennsylvania PUC “[t]his arose because the Pegitisriorbearance pleadings varied
over time and the forbearance became operatiormhastter of law.”

State Advocates concur with MACRUC States thatctimapleteness of a petition
should be judged also on whether the petition ad@reeach of the forbearance critétia.
State Advocates reiterate their initial commenkgaty state consumer advocate offices,
and certainly other interested parties, simply dbhave the resources to re-visit the
merits of petitions based on late-filed informatidh Many commenters similarly
suggest that the petitioner should not be allowetaterially supplement” a petition
unless the statutory clock begins arf@wSuch a requirement is essentially a corollary to
the “complete-as-filed” rule. The only way to erde the “complete-as-filed”
requirement is to reset the clock and/or treattsuitigl new information as a new
petition”®* MACRUC States support a “reset” of the clock thoe filing of new
information® State Advocates concur with the Pennsylvania By@posal that the
FCC adopt a rule that substantial filings afteegan date of the review timeline (90

days after notice in Daily Digest and Federal Regjsare treated as “an effective

“1d.
1d.
® MACRUC States, at 8.
" State Advocates, at 12.

"8 CLEC Petition, at 13. State Advocates suppoggiihat provide the Commission with discretionoas t
limited circumstances under which a petitioner dadrrect a petition without restarting the statyto
clock. As noted by CLEC Petitioners, Section 1f.the Commission’s rules allows it to waive rules f
good cause. Id., at 17. See, also, Missouri RSLC,

" MACRUC States, at 5-6.
8 MACRUC States, at 3-4; see also, Pennsylvania Rit/@;10.
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‘refiling’ of the original Petition.” The resultsould be either rejection or withdrawal of
the original petition, and the new filing would thbe viewed as a new petition subject to
a new statutory clock: Numerous commenters concur that the statutockabould
restart with the addition of substantive informatlwy the petitionet?

The California PUC, however, recommends that itageinstances the FCC not
re-start the clock, specifically when the petitimnpartyrescindsparts of its request for

relief 33

State Advocates concur with the California PU@srexample that if a party
seeks forbearance from Title Il regulation in fivee centers and then amends its
petition to eliminate one of the wire centers, tleek need not be restart& Other
situations would be more problematic. A partynieshg its request should request a
waiver.

Initial comments resoundingly respond affirmativedyjthe Commission’s
guestion whether there are “additional burdensqulam stakeholders due to the fact that
there is a statutory deadline on the completiofodfearance petition€> The CLEC
Petitioners’ proposal to adopt rules governing enhaind “complete-as-filed”
requirements can minimize those burdens. Stat®éates reiterate their support for the
CLEC Petitioners’ proposal for “complete-as-filadjuirements, including a

specification by the Commission as to informatioeattwould be necessary fopema

facie showing that forbearance should be granted.

8 pennsylvania PUC, at 13.

82 See, e.g., NARUC, at 5, Pennsylvania PUC, at I8CRUC States, at 3-4; Access Point, et al., at 26-
27; AdHoc, at 2-3; California PUC, at 5-6; Telectmestors, at 6; Comptel, at 8-9; Earthlink at 14;
Mercatus Center, at 5-6; Missouri PSC, at 4; NCat¥; Pennsylvania PUC, at 4; Sprint Nextel, at 7.

8 California PUC, at 6.
#1d.
% See, e.g., NARUC, at 4; AdHoc, at 2; MACRUC Stag9-10, responding t8PRM at para. 13.
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F. The Commission should adopt specific requiremeatrelated to
the types of data that should accompany specific pgs of
forbearance petitions and standards for review ofgch data.

Others follow the same line as State Advocatesmenendation that carriers
seeking forbearance from section 251 and/or 27heoAct provide additional supporting
data®® The California PUC recommends that petitionersdogiired “to include all
supporting data at the wire center level and reledaclarations in support of that wire
center data® State Advocates continue to urge the Commissiarilize the analytical
framework established by the Commission inTitennial Reviewproceeding to assess
competitive entry and the merits of petitions forfearance from unbundling obligation
and to adopt the self-provisioning triggers it ugetheTriennial Reviewproceedings
when assessing local competition in forbearancegeaing$?

The Mercatus Center reasons that if the petitidoes not provide sufficiently
granular information to the Commission in a “cont@las-filed” petition in order to
demonstrate that the criteria are met, “the Comionissan safely reject the petition.
There is no need to set a higher bar for any pdati¢ype of forbearance petition . %"
However, the Mercatus Center’s rationale misseptiat that reviewing incomplete
petitions inefficiently consumes precious Commisdime and effort. The reason for
setting a higher bar is to prevent the filing offteaked petitions, which then divert

limited Commission resources from other matters. Séate Advocates stated in initial

comments, “[u]ltimately, it is not the responsityilof the Commission, but rather is the

8 See, e.g., California PUC, at 9; Access Poira).efit 30; SBA, at 8-9.

87 California PUC, at 9, citing CLEC Petition, at 3%ee also Access Point, et al., at 30, recommgritiat
the Commission require petitioners to identify specific geographic markets from which forbearance
relief is sought.

8 state Advocates, at 14-18.

8 Mercatus Center, at 7.
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responsibility of forbearance petitioners, to destmate that the standards of Section 10
are met.?

Comcast raises an interesting concern regardin@ lklibmission of wire center
data. Comcast wants the ILECs to provide “evidesfdbe presence of alternative
providers in the same format that those provideesta measure their presence in a
geographic area’® Essentially, Comcast submits that the Commissamrequired
competitive providers to do all the work in conuegttheir data into data that will be
comparable to what the ILEC submitted. Thus, thapmetitors, instead of the petitioner,
bear the costs and burdéAsComcast uses rate centers differ from wire center
Comcast “agrees that granular data are neededstatgs that the burden of, and
responsibility for, any data conversions shouldiith the petitioner€® NCTA has the
same concern as Comcast’s, stating, “[T]he profmssonsidering such petitions often
has proven to be unnecessarily burdensome for oglglators because they often are
required to comply with requests from Commissiaifgor information on the state of
competition in particular geographic areas. Oftease requests come relatively late in
the process™

Access Point, et al. assert that Verizon’s recequlymitted petition for
forbearance in Rhode Islafidis a prime example of problems created by thi &fc

procedural rules,” and explains further that “[hjaylost its earlier proposal for

% State Advocates, at 17.
%1 Comcast, at 5.

°21d., at 5-6.

*1d., at 6.

*NCTA, at 2.

% Petition of Verizon New England for ForbearancesBant to 47 U.S.C.§ 160(c) in Rhode Island, WC
Docket No. 08-24 (filed February 14, 2008).
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forbearance for most of Rhode Island, Verizon ncamts the Commission to grant the
same relief requested for essentially the samergpb area using a new way of
evaluating competition — on a rate center baSisState Advocates concur with Access
Point, et al. that procedural rules could prevepttitive petitions that waste
Commission resourcés.

G. State Advocates urge the Commission to adopt resg that
establish a timeline for review of forbearance petions.

The NPRM seeks comment on the adoption of “spetitfietables for the
Commission’s review of forbearance petitionls.State Advocates recommended in
initial comments that the Commission consider aidgpthe timeline put forth by the
CLEC Petitioners, which includes a time periodtfee Commission to identify any
deficiencies in the filing and for the Petitioner‘ture minor defects.” Many
commenters express specific concerns, modificat@md proposals regarding specific
timelines for Commission review and party input.

MACRUC States propose that the statutory timelorefommission review
should be triggered when the FCC “receives” adilamd then defines “receipt” of a
filing as the date upon which the FCC issues aipulgltice in the daily digest or even in
the Federal Register. The MACRUC-proposed timahekides FCC determination of
completeness within 60 days of the filing of théifpen (state commissions would be

served at same time as the FCC), and then notio&ibe posted in the Daily Digest

% Access Point, et al., at 5.

"1d.; see also id., at 7, recommending that the @ission adopt a rule that requires each forbearance
petition to indicate whether the requested religfez partially or entirely replicates the religfcathe issues
that the Commission is considering in pending ralkimg proceedings. See also id., at 11, statiag th
“[flortunately, the Commission is not helpless &fehd itself against repetitious forbearance metii
because the “Commission may forbear from Sectioits&lf in such instances.”

% NPRM at para. 9.
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with establishment of comment and reply commenibgerAt that time (publication and
notice) the petition would be considered in “re¢gigand the one-year clock would
begin.’®* NARUC’s comments seem to support such an appros&RUC notes that in
formal complaint proceedings the statutory deadtinek does not start until the
complaint “has met all applicable procedural reguients.**°

AdHoc expresses concern regarding the timelineqeeg in the CLEC Petition.
In particular, AdHoc is concerned about the requeet that the Commission review
petitions for completeness and deficiencies wiftlirdays of petition filing and suggests,
instead, that interested parties should file matimndismiss®* Although parties should
not be precluded from filing motions to dismiss girimary responsibility should remain
with the Commission for governing its proceedings.

Verizon asserts that the Commission should inditst@tention to rule on
forbearance petitions within six months of filingdashould rarely extend the statutory

deadline'®?

State Advocates disagree. The Commission, rétlerindustry, should
determine if and when to process forbearance pesitat the faster pace that Verizon
seeks, based on the scope and merits of a petis@specific request, and the
Commission should not create a general expecttierit will rule on petitions within

six months. Although any given petition may sedrpaoticular significance to the

petitioner, the Commission can assess its workématlother competing priorities, and

% MACRUC States, at 9-10 and 13-14.
100 NARUC, at 5.
101 AdHoc, at 2.

192yverizon, at 12; see id., at 13-15, discussingcti@nging communications marketplace “where 12 or 15
months is a competitive lifetime”.

25



based on that assessment, determine the propefrime within the statutory
guidelines. A specific petitioner would be freestek a waiver.

Numerous comments set forth specific varying sutiges for time lines, which
these reply comments do not attempt to summaBzeway of example, Access Point, et

al. recommend that the Commission:

. Issue a protective order promptly after a forbeeegpetition is
filed;**
. Review a petition within 21 days of its filing atiten allow a

petitioner to correct minor, non-material “defectdthin the
subsequent 14 days (and deny the petition if soatections are
not made);®*

. Give interested parties 45 days from the publiccedb file
motions to dismiss, and then give the petitionemuwe than 10
days to oppose the motion, and then give the pidirty the
motion another five days to reply to the oppositiand issue a
decision within 15 days of the filings addressing motion to

dismisst®

103 Access Point, et al., at 41.
104 Id

10519., at 41-42.
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. Establish a deadline for staff to issue its fiett@f data requests so
that responses are submitted at least 21 daysebisferdate for
filing initial comments'®®
. Provide interested parties 45 days after the Cosionishas
conducted its initial review and after the petigomas corrected
non-substantive errors to submit initial commeats] 30 days
thereatfter to file reply comments (consistent wiia CLEC
Petition recommendatiory” and
. Prohibit materiabx partefilings.*®®
State Advocates recommend that the Commission densarefully the various
suggestions regarding time lines and then, baséis oeview of these suggestions and
the Commission’s experience with numerous forbeagmoceedings, issue rules that set
forth a reasonable time frame. Further, as nobede, the Commission should adopt a
requirement for filing a notice of intent to filef@arbearance petition at least 60 days in
advance of the petition filing, which would spedife rules or statute from which
forbearance is sought’
An issue of particular importance to commentergasiously stated above) is
the issue of late filings, includingx parteswhich contain substantial information.

AdHoc proposes aex partefinal deadline 60 days after reply commelifs Sprint

19%1d., at 43 (noting that “the D.C. Circuit has héldt an ‘agency commits serious procedural ertwrw
it fails to reveal portions of the technical basisa proposed rule in time to allow for meaningful
commentary,” cite omitted).

971d., at 44.

%814, at 44-45.

199 This would allow the exchange of information beftie petition is filed.
19 AdHoc, at 3.
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Nextel supports the quiet period proposed in th&CIPetition (i.e. 30 days prior to
statutory deadline)t' Certainly, State Advocates believe that a spediiadline for ex
partes and a corresponding “quiet period” wouldl leamore time for analysis of the
petition by the Commission. AdHoc enumerates #ehits derived from having a hard

cut-off date forex partes.An ex partedeadline would:

. Incent parties to file all information earlier;
. Preserve Commission resources;
. Provide for “fuller communication within the Comrsien” (i.e.

they have more time to discuss the issues witl@rCtbmmission);
and

. Provide a “quiet period™?

Even AT&T (which, for the most part, expressesdpaion that forbearance
process needs no fixing) states. “[T]he only featfrthe Commission’s current
procedures that could use some fine-tuning isehdency for parties to file last-minute
ex partesand AT&T does not oppose a new rule prohibitingrsfilings within a
reasonable period, such as within the last fourtizss before the statutory deadline” as
long as all parties are subject to the deadlineth@adCommission and Staff can seek
additional information from all parties during thiane** Earthlink Inc. and New Edge
Networks state that “it is becoming standard pcactor forbearance petitioners to

withhold key data until late in the forbearanceqess.***

1 Sprint Nextel, at 8.

112 AdHoc, at 3-4.

M3 AT&T, at 11-12; see, also, Id., at 20.
14 Earthlink, at 13.
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The Pennsylvania PUC cites the recent Verizon SBANForbearance Petition in
Docket No. 06-172 regarding ex partés.“The press of other obligations and the last
minute awareness operate to leave the state coinmsssith little time to respond-*®
Telecom Investors support the Commission’s abibtyefuse to consider late-filed
substantive information and suggests that “a motanget also prejudices the ability of
affected parties to provide meaningful commeént.”

In summary, there is substantial support for aiptadle time line that allows for
adequate review of relevant evidence and pleadargsthat improves the efficiency of
the Commission’s review of forbearance petitiohsaddition, concerns about
Commission adoption of a timeline or prohibition@apartefilings that will reduce its
ability to review forbearance petitions is withoorit. The Commission, on its own
motion, can always seeks additional informatioalter the timeline in a particular
proceeding*®

H. The Commission should adopt clearly defined andonsistent

rules regarding protective orders and access to ppietary
information.

State Advocates and others support the CLEC Peitsd proposals to improve

parties’ access to proprietary informatidn. AT&T asserts, however, that the “only

15 pennsylvania PUC, at 7; see, also, Earthlink3at 1
18 pennsylvania PUC, at 8.

" Telecom Investors, at 6.

18 5ee AdHoc, at 4.

195ee, e.g., NARUC, at 6; Missouri PSC, at 5; Tatetovestors, at 4-5; Earthlink, Inc. and New Edge
Networks, at 3; Access Point, et al., at 32-37t & California PUC, at 7-8, recommending thatRG€
require petitioning parties to make confidentiad daighly confidential documents in electronic fotmaut
disagreeing with CLEC Petitioners’ recommendatmmike such information available in a searchable
format because such a requirement “may be too baoaee for the petitioner.” It should be clearaity
event, that parties should not be able to takeanfétion that is in a searchable format and rertder i
“nonsearchable” before transmitting to the FCC.
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justification” offered by the CLEC Petitioners fibre proposals regarding proprietary
information “is that the current protections arednvenient.**° AT&T inappropriately
minimizes the substantial burden that over-designaif copy-prohibited materials and
the limitation of electronic, searchable mater@tces on many participants in
forbearance proceedinds. NARUC supports CLEC Petitioners’ proposals regayd
confidential information, noting that with a shetatutory timeframe for review ‘it is
critical that the procedures for gaining accessotafidential information allow timely
access” to proprietary data and that an electripisaarchable format requirement is a
“common sense suggestiotf? NARUC shares the concerns of State Advocates
expressed in initial comments that the over-designaf material as copy-prohibited
(and thus only available at petitioners’ officesoffices of legal counsel) makes it
difficult for parties to conduct a thorough revié®. NARUC states: “This is particularly
true for parties, like State commissions, who Havéed staff resources and even more
limited travel budgets®®* NASUCA members face similar staffing and budget
limitations.

AT&T describes the CLEC Petitioners’ proposal ddragthe Commission “to
reduce the protections afforded to competitivelysggve information” and argues that

the proposed rules would “reduc|e] incentivesdny party to submit such information in

120 AT&T, at 26.
12 AT&T, at 26.

122 NARUC, at 6. NARUC suggests that it is diffictdtunderstand why a party would convert material
from electronic searchable format to a format thatot searchable and states: “The only reasoarfor
entity to take such action would be to reduce causafrutiny of the submitted information by botke thCC
and others.” Id at 6-7. See, also, Missouri PSC, at 5 statiagttiere is “no perceivable hardship or
additional risk associated with the submissioméiimation in a searchable electronic format.”

123 state Advocates, at 20.
124NARUC, at 6.
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those proceedings?® AT&T is off-base. The Commission should, insteashsider the
observations put forth by Telecom Investors:

In the interest of fairness and transparency, ecettient that the
Commission’s reliance upon confidential data tonga deny a
forbearance petition becomes precedential, authodpersons
should be allowed to use that confidential or hygldnfidential
data in future proceedings. As the Commissionréasgnized,
“[m]aterials submitted under claims of confidentiamay form
the basis for an agency decision, and, hence, r@ay h
precedential value.” The Commission’s currenttiresnt of
confidential data, although neutral on its faceegian
informational advantage to the repeat-player congsamvho have
first-hand knowledge of how prior forbearance pestags have
fared. Allowing authorized persons to use confidémnd highly
confidential data from one Section 10 forbearanmoegeding in
future Section 10 for- bearance proceedings withvainterested
parties to properly assess whether confidentia (faich as
market-specific data) in fact meets the Commissidorbearance
requirements2®

State Advocates submit that Earthlink’s proposat the Commission endeavor
to resolve disputes regarding confidential matergarly in the forbearance proceeding is
sound, and the Commission should consider delegatioh authority to the Wireline
Competition Bureau as suggested by EarthiiikState Advocates also support Access
Point, et al.’s recommendation that the Commissemefully assess whether information
that is redacted genuinely needs to be reddéfed.

Verizon recommends that the Commission’s rules @rage petitioners to
identify third parties that are likely to have infwation that may be relevant and also that

the Commission, when it determines that third-pddta are relevant to an evaluation of

125 AT&T, at 4 (emphasis in original).

126 Telecom Investors, at 4-5, citifiisxamination of Current Policy Concerning the Treatrnof
Confidential Information Submitted to the CommissReport and Order, 13 FCC Rcd 24816, para. 63
(1998).

27 Earthlink, at 3.

128 Access Point, et al., at 32-37.
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a forbearance petition, “collect such data fromdipiarties in a timely mannet®® State
Advocates do not oppose the inclusion in petitioisuggested third party information
that a petitioner recommends the Commission seekjged that the rationale for such
information is also included. The Commission dantconsider the merits of such a
recommendation, and seek the data within an apptegime frame. Certainly as the
telecommunications industry evolves, it becomesaasingly important for the
Commission to gather and to analyze data from deverdustry members.

Based on their review of initial comments, Statevdchtes reiterate their support
for the CLEC-proposed rules regarding copy prolabitind electronic, searchable
format. Interested parties should have accessger-friendly” information to enable
them to conduct a thorough review of the evideheg the petitioners have presented to
the Commission. Consumer advocates and regulyuically possess far fewer
resources than do petitioners, and, thereforg,@ssential that voluminous information
be readily accessible to interested parties.

l. The Commission should encourage state commissiamput, but
not require states to submit comments on an accekged basis.

CLEC Petitioners sought a “specific vehicle fotsteommission input” and the
Commission seeks proposals for “steps the Commms=ald take to facilitate the
participation of state commissions, as well asoplagties, in forbearance
proceedings**® There seems to be overall agreement that staggsinput, but less
agreement about the appropriate timing of thattinpieither the Missouri PSC nor the

California PUC, for instance, support a separateline for state input as outlined by

129V/erizon, at 14; see also id., at 14-17, includitafement that the Commission sought data from
Cablevision 13 months after Verizon filed its ShSK petition.

10NPRM at para. 9.
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CLEC Petitioners, but instead believes state contsneould be filed at the same time as
other comment$*" The California PUC opposes the CLEC Petitionezsbmmendation
that the Commission establish a procedure whete stiaut would be required to be
completed before the general comment cycle, becstates need “as much time as other
parties to draft comments, and to respond to thentents of other parties>* The
California PUC also observes that other partieslevba able to respond to states’
comments in the reply comment cyéfa.
Earthlink correctly observes that states are “ti@g@ry implementing bodies for
local competition rules®* According to the Texas PUC:
Many states have been in the forefront of promatoagl
telecommunications competition and can be an extetiource of
information. This is especially true in the corntekforbearance
proceedings relating to Sections 251, 252 and 21ied~TA. The
Texas P.U.C. continues to conduct arbitrationsrasdlve post-
interconnection agreement disputes regarding vamoovisions of
Section 251 that are instrumental in promoting mamduring a
competitive telecommunications market. As a restthese
proceedings, the Texas P.U.C., and other statéategy
authorities, are familiar with issues that affetecommunications
competition, including issues that could impaceistate
competition™*
State Advocates agree, and also support SBA’s wéisen that “[ijn addition to

analyzing this data at the federal level, ... belgethat input from state commissions

could add a valuable level of granularity to théada specific forbearance proceedings.

131 Missouri PSC, at 6, California PUC, at 10. Sem® alerizon, at 32-33, observing that requiringestao
file comments before others would disadvantagestates because they would have less time to prepare
comments.

132 california PUC, at 10.
1331d., at 10.

134 Earthlink, at 12. See also, Access Point, eaalB0, describing state commissions as “a resdhate
the Commission should formally incorporate intoctmsideration of ILEC requests for forbearancietel
from § 251 obligations,” and see id., at 30-31,ftother discussion of state role.

135 Texas PUC, at 2.
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State commissions are closer to the public interastl market conditions in their
specific regions, because they are tasked withsiaguon a particular geographic area of
the U.S. telecommunications industry”

MACRUC States support a “formal” Commission processseeking state input
of those states directly impacted by the petitinaluding that the petitioner be required
to file their petition with the appropriate statds. MACRUC, the Pennsylvania PUC;
and the Texas PUC propose that petitioners beatbliigto file petitions and any
substantial subsequent filings directly with saenmissions>®

The MACRUC States’ experience has been that even thke
states learn of a proceeding, the Petitioners diieexhaustive
supplemental data, information, or supporting doentation after
expiration of the formal filing period. These stamgial
supplemental filings should be available for aniglyay state
commissions in order to facilitate a state comroissi
determination of whether to participate in a forlasae
proceeding>°
It is not clear whether this proposal is intendedddress only the geographically-limited
MSA forbearance petitions, or more broadly to alifons. Clearly, individual states’
interest in the former would likely be more focused

MACRUC States also propose an additional stateorespthat would be due 30

days after the comment and reply period éAdNARUC, on the other hand, in

136 SBA, at 10; see also, State Advocates, at 20-21.
¥ MACRUC States, at 12.

1381d., at 6; Pennsylvania PUC, at 6; Texas PUC, at 2
¥¥MACRUC States, at 4.

1401d., at 14. Also, MACRUC States then propose feitioner and other interested parties coulddile
response to the state response 30 days thereRffe€RUC States propose no more supplemental filings
unless the FCC seeks such information or rulestiieae is good cause shown. MACRUC States, at 15;
see also, Pennsylvania PUC, at 16).
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supporting a rule that “specifically builds Stateut in to the timeline” expresses support
for the CLEC Petitioners’ proposal for a ninety aipdow for state input?*
The MACRUC States also raise an issue concerniegnpption:

Section 160(e) prohibits a state commission fropiyapg or
enforcing any provision that the Commission hagheined to
forbear from applying. The MACRUC States view &gctl60(e)
as a limitation on the state commission’s exeroidederal law.
The MACRUC States do not view Section 160(e) asddtion

on independent state law obligations. Sectiondadges not
address preemption or the FCC'’s authority to oventadependent
state law. For that reason, the MACRUC Statesidens
forbearance to not limit their independent state daless and until
the FCC expressly preempts state law in a manmaistent with
federal preemption. Section 160(e) is not a fdgeeemption
authority separate and apart from any other pronisi federal
law authorizing the FCC to preempt the stafés.”

State Advocates agree with the MACRUC States angbint.

J. Forbearance rules adopted in this proceeding sktd apply to
all pending and future forbearance petitions.

State Advocates concur with NARUC'’s recommendatitat the Commission
move swiftly to adopt rules for the review of fodvance petitions before carriers file
additional petitions?® The Missouri Public Service Commission (whictersfto itself
as “MoPSC”) states:

Since this NPRM is only seeking comment on the rieed
procedural requirements, the MoPSC understanddl ibev
necessary to promulgate another rulemaking to addhe specific
procedural requirements to be developed. The M&SC
preference is for the Commission to adopt ruleamimterim basis
from this proceeding pending the outcome of a s#par
rulemaking proceeding to establish permanent rimethis
instance, the establishment of interim rules i$gvedle to the

“INARUC, at 7.
142 MACRUC States, at 16-17; see, also, Pennsylvadia,Rt 18-19.
“NARUC, at 4.
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current situation of having no rules in place forpding structure
to the forbearance proce¥s.

As stated in State Advocates’ initial comments,cti®a 10 of the 1996 Act
requires that the Commission deny forbearancei@etion public interest grounds. The
Commission should halt all forbearance proceedimgt this rulemaking is
complete.** Verizon asserts, however, that “the Commissiomoatawfully apply
rules of the type these CLECS’ [sic] propos@émdingproceedings to deny already-filed
petitions” and contends that the APA prohibitsaattive rules’® State Advocates,
however, concur with Access Point, et al. that@oenmission may apply its procedural
rules not only to future but also to pending petis for forbearanc¥’ There is no
general prohibition on retroactive applicabilitymbcedural rules, because they do not

impact parties’ substantive rights. This is mal@aicby the case cited by AT&T,

Landgraf v. USI Film Products et ab11 U.S. 244, 280 (1994}

144 Missouri PSC, at 3.
145 state Advocates, at 22.

146 \/erizon, at 40-41 (emphasis in original), citiBgwen v. Georgetown Univ. Hasg88 U.S. 204, 219
(1988) (Scalia, J. concurring); and aNational Mining Ass’n v. Department of Lab@92 F.3d 849, 859
(D.C. Cir. 2002). See also Qwest, at 18, oppoaimgnew procedure rules that would be applied
retroactively to forbearance petitions that haverbiled already with the FCC.

147 Access Point, et al., at 13, citihadmore Communications, Inc. v. FCX13 F.3d 235 (D.C. Cir.
1997);Applications of Crabtree Aircraft Company INC. Renewal of Aeronautical Advisory Station
KGWS6, Guthrie, OK, Spirit Wing Aviation ServicedTfor New Aeronautical Advisory Station at
Guthrie, OK FCC File Nos. 0001278243, 0001300645, Order,@€ Rcd 23187, n.10 (2004); and citing
and quotingirecTV, Inc. v. FCC110 F.3d 816, 826 (D.C. Cir. 1997) (“[A] new ruelaw is not
retroactive merely because it ... upsets expectabiased on prior law,” quotation omittedhemical
Waste Management, Inc. v. EF869 F.2d 1526, 1536 (D.C. Cir. 1989) (“[I]t igeri the case that a
business will undertake a certain course of conblased on the current law and will then find its
expectations frustrated when the law changes. fdgsever been thought to constitute retroactive
lawmaking ...").

M8 T&T, at 7.
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K. The Commission should issue an order approvingraleclining every
forbearance petition rather than allowing petitionsto be “deemed
granted” on the basis of Commission inaction.

Initial comments demonstrate widespread supporthi®ICLEC Petitioners’
proposal that the Commission adopt a rule requitiadg)a written order be issued for all
forbearance petition$? Mercatus Center suggests that a written ordeutsvdo much
to provide transparency and, in the case of detwmaxplain which Section 10 elements
are missing in the cas&>® State Advocates agree that an order providespeaency,
but would point out that in order to deny a forlaeme petition, the Commissiomust
issue an order. Failure to issue an order resuttee “deemed grant” conundrum. As
State Advocates pointed out in initial comments,“gublic interest is disserved when
the Commission does not explain its actiof?s.”

Verizon opposes the CLEC Petitioners’ proposal tih@tCommission maintain an
open docket so that the Commission can issue tewiarder even after a petition has
been deemed granted, and asserts that once ampétts been deemed granted, it is
therefore no longer pending before the Commissidnich, according to Verizon, means
that the Commission lacks the authority to latespdn order ruling on the petitidrf

State Advocates disagree with Verizon’s assertiaih the Commission cannot issue an

19NPRM at para. 11; CLEC Petition, at 32. See, e.g.ORNC States, at 16; Mercatus Center, at 8;
Missouri PSC, at 8; Sprint Nextel, at 9; AccesnBat al., at 45-46.

150 Mercatus Center, at 8.
151 state Advocates, at 23.

152y/erizon, at 23.
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order after a petition has been deemed granted.Cbmmission has also taken a
contrary positiort>?

L. Improving the forbearance petition procedures wil liberate
Commission resources for other pressing matters.

The Commission seeks comment on “whether forbearenan effective means
for the Commission to make changes to its regulatiand whether “forbearance is
being utilized for the purposed intended by Congt&¥ The Mercatus Center asserts
that “[t]his question is substantially beside tloénp because ... the Commission was not
given the statutory authority to forbear from regidn not in the public interest, but the
obligation to do so®® Further, the Mercatus Center argues that “wheriénee
Commission declines to enforce a regulation asaltref forbearance in the public
interst, it is essentially axiomatic that the psion is being used as intendéd®”

However, the Mercatus Center fails to demonstrate Gommission inaction and failure
to conduct a full review the forbearance criteniégiection 10 necessarily leads to
forbearance from regulation that is not in the puisiterest. The Mercatus Center’s
logic is that “regulation” in and of itself is pre@rmined to be “not in the public interest”
and then the Mercatus Center’s other argumentscédly” follow.**” Instead, the

Commission should heed the comments of SBA: “Ddegmpn is a laudable goal;

however, the decision to proceed must considerfodvearance may significantly

133 g5ee, e.g., letter to Mark Langer, Clerk, Unitedt& Court of Appeals for the District of Columbia
Circuit, from Joseph Palmore, Deputy General Colurgeleral Communications Commission, Re: Sprint
Nextel Corp. v. FCC, No. 06-1111, dated October20®)7.

1**NPRM at para. 13.
155 Mercatus Center, at 2.
%6 1d., at 3.

157 See also, Independent Telephone & Telecommunita#idiiance, at 1, stating that Section 160
demands “prompt Commission response to evolvingketgilace conditions.”
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impact small telecommunications providers. Dabafindustry indicates that
deregulation via forbearance has been arbitrargdent years™®® SBA further states:
“The removal of regulation that took years to inmpént cannot be handled lightly.
While reducing the amount of regulation is a laudawal, the process must be
conducted in a constrained environmeht.”

The Commission has been distracted from its lamgenda and instead focuses
resources examining rules in numerous fragmentéxtémance proceeding®. State
Advocates continue to believe that “[tjhe Commissigerhaps because of political
pressure for deregulation from segments of thestiguhas lost sight of the high bar that
Section 10 requires of forbearance petitioffs.’As noted by Telecom Investors, “In the
last few years it seems that the Commission’s agéag merely shifted from one
forbearance petition to the next forbearance petitd be decided'® AdHoc asserts
that because of the volume of forbearance petitipngatters of high importance that
affect the public generally languish, while Comrnossresources are diverted to evaluate
BOC forbearance petitions,” citing the USF andmt@rier compensation reforms that
have been put on hold for the past few yé&tsHowever, AdHoc recognizes, as do State

Advocates, that Section 10 requires Commissiorevewaf forbearance petitions, but

18 SBA, at 1. SBA states that the impact of forbeaesis of concern to many rural ILECs with regard t
deregulation of broadband services and the reguasitess to the Internet backbone, dt4.

15914, at footnote 17.
160 gtate Advocates, at 25-27.
1¥11d., at 25.

182 Telecom Investors, at 7. Telecom Investors ruaéthe Commission has yet to “harmonize the relief
‘granted’ Verizon with the relief granted to AT&d others” for broadband services., lat 8. See also,
Earthlink, at 8 stating that forbearance proceesiihgve become key drivers of the FCC policy predes
many of the Commission’s most important areas tiarity.”

183 AdHoc, at 2.
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AdHoc urges that Commission to “adopt procedurasdre fair and reduce consumption
of Commission resources®

The Commission asks what the burdens are “on stédkefs from forbearance
proceedings, including administrative and financizsts.*®®> The ad hoc process of the
FCC'’s review of forbearance petitions imposes urtslueens and costs, especially on
consumer advocates, seeking to protect the inteoéstonsumers. Also, as noted in
initial comments, “because individual carriers sitiforbearance petitions and thus, in
practical terms, only impact consumers and regrtgdatoone operating territory, the
petitioners are able to ‘divide and conquer’ thpagition, and to thwart the reasoned
development of overarching policy®® NARUC expresses concern about the sheer
number of petitions that have been filed, whichypded with the statutory time period,
have “created a significant burden on State comiarissand interested partie”
Sprint Nextel observes that “stakeholders, inclgditate commission, consumer
agencies, and competitive carriers, incur substeiiancial and administrative burdens
by having to repeatedly devote limited resourcgsatticipating in a constant stream of
forbearance proceedings, especially as the ILE@atiae on the statutory clock to
prompt Commission action on a host of critical &sti®® Qwest incorrectly contends
that the review of forbearance petitions has nev@nted the Commission from other

policy-making as it evidenced by what Qwest cham@mes as “the sheer volume and

164 Id

1SNPRM at para. 13.

166 State Advocates, at 27.
*’NARUC, at 4.

188 Sprint Nextel, at 4.
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significance of Commission activity outside thelbfearance context® State Advocates
disagree with Qwest and urge the Commission toongthe efficiency of its
forbearance petition process.

M. Other recommendations for improving the forbearance
process

Initial comments raise various recommendationsrgroving the forbearance
process, not all of which these reply comments s&srdly address. For example, Access
Point, et al. support the CLEC Petition’s recomnagiwh that the Commission require all
legal arguments to be included in the body of trbdarance petitions (rather than being
buried in declarations, attachments, or other dasus)’® Access Point, et al. also
support the imposition of a Commission rule thatildgrohibit a petitioner from
“raising new, substantive arguments in its replynotents,*’* because the Commission
lacks the time to examine an evolving record archbse otherwise a petitioner could
“game” the process by withholding relevant inforimatuntil the reply round’? State
Advocates concur with Access Point, et al. on thesets.

State Advocates also concur with Access Pointl, ¢hat any ILEC seeking
forbearance from § 251 obligations should be reglio “demonstrate that the rates for

equivalent non-251 wholesale services, whether bi@e71 network elements or

something comparable, are just and reasonablbetextent they rely on such wholesale

19 Qwest, at 9.

10 Access Point, et al., at 24, referring to CLEGitRet, at 17-18, and citing the Commission’s
requirements for § 271 requirements.

171 Access Point, et al., at 25.
1721d., at 26.
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offerings as justifying forbearancé’® Access Point, et al.’s assertion that Sectiorfa)10
and 10(b) support the Commission adopting a remqerg that “ILECs demonstrate in
their forbearance petitions that they currentleofieasonable rates, terms, and
conditions for last-mile access in the absenceMEWbligations,*’*is persuasive
because, as Access Point, et al. explain, Seclita) permits forbearance if the
regulation in question *is no longer necessaryétsure the telecommunications
carrier’'s charges, practices, classificationsegutations are just reasonable, and not
unjustly or unreasonably discriminator}/” State Advocates further concur that
“[r]lather than making predictions as to whether Ht{eC has an incentive to offer just
and reasonable alternatives to § 251 service$; dnemission should specifically
determine that the available wholesale offerindsally are just and reasonable before
granting an ILEC’s § 251 forbearance requés&t.”

Verizon asserts that adopting additional pleadetgirements for petitions
seeking forbearance from § 251(c)(3) and 8§ 271)B}2'has no basis in the statute” and
that “pleading rules are not the proper place fmpding such substantive
requirements®’ State Advocates disagree with Verizon’s analy3ise Commission
possesses the authority to establish additionabpig requirements where it determines
such requirements would be appropriate. As the fiet of the Commission’s

procedural rules, 47 C.F.R. § 1.1, states, “Proa=ito be followed by the Commission

1314., at 27, and footnote 69 (raising concerns abmeiCommission’s predictive judgment in@snaha

Forbearance Ordem which it granted Qwest's relief from § 251(g)(bligations in certain wire centers
but according to Access Point, et al., “[t]his po#idn has proven incorrect”).

1741d., at 27.

175 Id

1761d., at 28 (see generally discussion of deficiesdh Qwest's Omaha petition and Verizon’s Six MSA
petition).

177 v/erizon, at 35-36.
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shall, unless specifically prescribed in this pbet,such as in the opinion of the
Commission will best serve the purposes of sucheedings.”

State Advocates, after review of initial commenggterate their proposed
additional refinements to improve the Commissign@cess for reviewing forbearance
petitions:

The Commission could require petitioners to sulampte-filing
notice at least 60 days in advance of filing thatile indicate that
the petitioners intend to file and that also wadkenhtify the
specific areas in which forbearance is sought. Chemmission
could then publish a notice, which, in turn, woalthble interested
parties to contact the petitioner to determineréhevant
documents and to request that the documents begeddy the
date of filing. Under the Federal rules of disagy¢here is an
obligation to give the other party all document§ oup.

Furthermore, if the Commission, in its review o¥/grarticular
petition, is considering any limitation or condition the petition,
State Advocates recommend that the Commissionefoance
process include notice and comment on those propasaditions
and limitations. This notice and comment periodust also
include an opportunity for other parties also togmse other
conditions and limitations, and the Commission $thextend the
270-day period accordingly.

State Advocates also urge the Commission to rezeghat
forbearance petitions are typically contested camas, therefore,
under the APA, the substantial evidence test shapitdly,
including the requirement to make findings of faotl conclusions
of law. The determination on whether a petitiotiséi@s the three
criteria are met should be subject®novareview. Moreover,
any substantial change in the relief sought aiti@igfshould
trigger a refiling requiremerf?®

178 state Advocates, at 28-29.
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lll.  CONCLUSION

On February 20, 2008, NARUC adopted a resolutigimg the Commission to:

. Act on an expedited basis to adopt rules and ingtbe
forbearance process

. Adopt a “strict” complete as filed requirementsr{gar to 271
requirements)

. Adopt policies to ensure that persons subject dteptive orders
have “timely access” to confidential and highly fidantial
information

. Adopt formal procedures to govern forbearance pdiceys

(including rules that ensure full participationaffected States)’

State Advocates support the intentions of that NAREsolution. State Advocates urge
the Commission to overhaul the flawed and inefficed hocprocess that now governs
the Commission’s review of and deliberations oéarance petitions. In their initial
comments, state regulators, state consumer adg€t&Cs, and user groups identify
specific, practical ways to improve the fairnesd afficiency of the Commission’s
forbearance process, which merit the Commissiomapt and comprehensive attention.
The misuse of forbearance petitions how occurrnigarming consumers (by, among
other things, distracting the Commission from laigsues and by consuming an
inordinate level of resources) and is thwarting petitive entry by other

telecommunications providers, thereby denying coress the benefits of competition.

I NARUC, at 2.
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