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Federal Communications Commission
Washington, D.C. 20554

In the Matter of

)
)
Petition of Qwest Corporation )  WC Docket No. 07-204

For Forbearance from Enforcement of thg

Commission’s ARMIS and 492A )
Reporting Requirements Pursuant to 47 )
U.S.C. § 160(c). )
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AND THE
NATIONAL ASSOCIATION OF STATE UTILITY CONSUMER ADVO CATES

INTRODUCTION

On December 3, 2007, the New Jersey Division o&Raiunsel (“Rate
Counsel”), the Public Counsel Section of the Wagtun State Attorney General’s Office
(“Public Counsel”) and the National AssociationState Utility Consumer Advocates
(“NASUCA”) (collectively, “State Advocates”) filedomments opposing the petition by
Qwest Corporation (“Qwest”) for forbearance undet#sS.C. 8 160(c) from
enforcement of certain of the Federal Communicati@ommission’s (“FCC” or
“Commission”) Automated Reporting Management Infation System (“ARMIS”) and
492A reporting requirements. Six other partiesdficomments opposing Qwest’s
petition. Significantlyno party filed comments in support of Qwest’s petiticState
Advocates offer these reply comments to reiteffae bpposition to Qwest’s petition for

forbearance.



. REVIEW OF COMMENTS

A. Commenters provide numerous concrete examples tife uses
of ARMIS data.

In their comments, various parties detail the usade of ARMIS reports by state
regulators, the Commission, consumers, and otleramunications companies. In
some cases, ARMIS reporting is the primary, or psburce of comprehensive
information for regulators and consumer advocaidte initial comments filed in this
proceeding demonstrate that the elimination of @Q&&sRMIS reporting requirements
would impede the work of regulatory agencies, agghtively affect consumers.

The Washington Transportation and Utilities Comimisg“WUTC”) addresses
the most basic applications of ARMIS data, statirag Washington regulators “rely on
ARMIS reports to monitor carriers’ financial coridit, service quality, and performance
under alternative forms of regulatioh.'WUTC explains that as a result of Qwest’s new
alternative form of regulation in Washington, “téaage degree, the information
contained in ARMIS reports will be used during tleairse of the plan to monitor and
measure critical components of Qwest’s operatin&/ashington Stat¢”WUTC then
states that the reports it uses to fulfill its fegory duties are ARMIS Reports 43-01, 43-
02, 43-03, 43-04, 43-05, 43-07, and 43308.

The Colorado Public Utilities Commission (“CoPUGtates that it depends on

ARMIS reports during this critical phase of regolgttransition in order to monitor the

Y WUTC, at 2.

2/ Id., at 3.

3 Id., at 4-9. WUTC observes that Report 43-07 couldhbdified to remove outdated reporting
components.



telecommunications marketsCoPUC lists the reports that it uses extensitekarry
out its work: ARMIS Reports 43-01, 43-02, 43-03;018 43-07, and 43-08.CoPUC
also notes that the reports are used by the FG@&inompilation of itSStatistics of

Communications Common Carrie@uality of Service Incumbent Local Exchange
Carriers, Trends in Telephone Servj@nd theUniversal Service Monitoringeports’

The California Public Utilities Commission (“*CaPU)tates that in recent years
California has attempted to reduce the reportinglémn on telecommunications carriers
by eliminating certain state-specific reportinguggments, and instead relying more on
ARMIS reports’ CaPUC states that the ARMIS reports are esseatied ability to
ensure that the market is functioning well and tustomers receive quality service at
reasonable pricés.

Others in the telecommunications industry also supgetaining the ARMIS
requirements. Sprint Nextel explains several sjgeases of ARMIS data. First, Sprint
Nextel points to the components of ARMIS reportingt allow for the calculation of the
rate of return for each service — “a key indicatbthe success — or failure — of
Commission policies governing special access sesvic Sprint Nextel also notes that
the FCC has underway several proceedings that dagmn ARMIS data — i.e., the

special access pricing NPRM, intercarrier compeossaeform, and a proceeding

4 CoPUC, at 3.

®/ d., at 6-8.

&/ d., at 4.

’ CaPUC, at 3.

8/ Id.

9/ Sprint Nextel, at 5.



regarding the sunset of Section 272 affiliate ratjohs'® Sprint Nextel also observes
that ARMIS data is used for “determining intrastatgversal service support, examining
service quality levels, and evaluating unbundlevnek elements rates” Sprint Nextel
also observes that states rely on ARMIS Report4ti8&@nsure that companies recover
costs in the proper jurisdictidA. Finally, Sprint Nextel emphasizes the importaote
maintaining ARMIS reporting in order to determite tmagnitude of the special access
market failure?

Integra Telecom, Inc. (“Integra”) observes that Qwacknowledges the
usefulness to regulators of several reports, itiquéar with respect to setting pole
attachment rates. Integra explains that Qwestlimgvto use ARMIS data when it
serves the company’s purposes, pointing to a Mmtagsroceeding in which Qwest
“relies extensively upon ARMIS data in order toaddish cost factors to apply to the
rates Qwest proposes,” and observes also thatadetber states, including Arizona,
Colorado, and Utah also use ARMIS data to establish factors:

On the consumer side, Ad Hoc TelecommunicationgdJSemmittee (“Ad
Hoc”) refers to still another use of ARMIS repogdia monitoring ILECs for evidence of
service cross-subsidization. According to Ad Hetimination of the reporting
requirements would leave the Commission with nditglio fulfill its statutory

responsibility to ensure just and reasonable i@tés discern cross-subsidization of

10 Id., at 5-8.
1y d., at 14.
12y d., at 14-15.
13 Id., at 15.

14 Integra, at 8-9.



competitive services by USF-supported servi¢es&d Hoc continues, “[a]mong the
existing obligations BOCs are required to meetla@eCommission’s accounting and cost
allocation rules and related reporting requirementise very reporting requirements

from which Qwest seeks forbearan¢®.Ad Hoc contends that the current special access
pricing investigation also necessitates the coatice of ARMIS reporting. Ad Hoc

states further that without ARMIS reporting, then@oission would have no way of
determining if the rates of return for special ascservices are just and reasondble.

The Commission did not capriciously impose ARMIfa’ing requirements on
ILECs, but rather, each reporting requirement wesghed to serve a specific purpose.
The fact that ARMIS reporting covers carriers thiatvide service to a majority of U.S.
consumers, both business and residential, andekatied in a lengthy time series of data
means that the reporting mechanism has becomeasiogly valuable to understanding
and monitoring the evolving telecommunications regplace. Furthermore, the various
comments submitted in this proceeding demonsthaiethe reports assist regulators in
exercising requisite oversight of the telecommutoee industry. It is clear from the
various comments filed that many parties — regusatmonsumer advocates, and new

entrants — have numerous legitimate uses for tteerdported via the ARMIS system.

15y Ad Hoc, at 2.
18y Id., at 6.
7y Id., at 7-8.



B. Reporting is not a serious burden on Qwest.

In the initial comments, State Advocates exprestribt that the task of
reporting in the ARMIS system is unduly burdensdoteQwest:® CoPUC similarly
points out that:

Qwest’s survival is not threatened, its financtalss is not

endangered, and its overall performance is notiiregdy the

requirement to produce these ARMIS reports. Irotords,

Qwest does nateedto eliminate these reports. There are no

significant negative financial or operational cansences related

to the continued production of these reports. l@nconsumer

side, there is significant harm incurred from digtauation and

significant benefits to continuatid.
State Advocates concur with CoPUC’s statements‘ftjiae cost of maintaining the
ARMIS support systems is largely sunk and the yegpkrating costs are minimal.
Eliminating those expenses would have no discegreffect on earnings” and that
“[c]learly, ARMIS presents no significant financiaardship for Qwest?®® As CoPUC
states, “there is substantial benefit at littleteothe very definition of serving the public
interest.?*

State Advocates agree with CoPUC’s assessmerthiatinor costs associated
with reporting data through ARMIS are far outweidl®y the benefits to consumers of
making information about the industry availabledgulators. If the Commission
eliminates Qwest’'s ARMIS reporting, state regulatoray then need to createw

reporting requirements in order to fulfill theirgdatory duties. Eliminating ARMIS

reporting requirements is not in the public intéres

18y State Advocates Initial Comments, at 35.

19 CoPUC, at 5 (emphasis in original).
2 Id., at 6.

2y Id., at 10.



C. Alternative sources of data are not adequate sshtutes for
ARMIS reporting.

State Advocates argued in initial comments that ARKporting has several
advantages over alternative data sources suchras4#¥s and SEC filings for parties
interested in the telecommunications mafkeARMIS reporting provides a consistent,
comprehensive, and streamlined approach for girggglators the tools they need to
make informed policy decisions. This argumentigaborated by other parties’
comments detailing why various other sources od da¢ inadequate substitutes for
ARMIS reports.

WUTC states that Form 477 data as currently redate “less accessible [than
ARMIS reports] to policymakers and consumers besadfishe confidentiality provision
that attend upon their use, as well as delay eapeeid between reporting the data and
releasing the data to regulatofs. WUTC observes that ARMIS reports, in contrase, ar
relatively timely and easily accessilifeIntegra and CoPUC explain that SEC reports are
an inadequate substitute for ARMIS reporting beedhe information contained therein
is reported on a consolidated basis, not at the-fael*

Integra responds to Qwest’s suggestion that regnslatse audits to supplement
other sources of data by observing that such a&ywlould impose a significant burden

on regulators. Integra further asserts that athéties would have no access to the data

achieved as a result of such auffitsState Advocates recommend that ARMIS reporting

2y NASUCA Initial Comments, at 39.
By WUTC, at 11.

a Id., at 12.
By Integra, at 6; CoPUC, at 4.
% Integra, at 7.



not be supplanted by sporadic audits because thesauditld undoubtedly be far more
costly for all parties involved, and would provi@ss systematic data upon which to base
important decisions. Audits should supplementaiathan substitute for ARMIS
reporting requirements.

CoPUC states that it “is unaware of another sofocthis crucial data or of a
suitable substitute?* CoPUC further states that it “is concerned thARMIS reporting
is abolished, it will be difficult — if not impodsde — for the COPUC to obtain from Qwest
the data needed to properly oversee the Colordecormunications markef® Sprint
Nextel echoes this sentiment, stating that “[flany states, the ARMIS reports are the
only publicly available source of state-level cdata.”®

State Advocates acknowledge that regulators, coesadvocates, and others use
the data submitted via Form 477, as well as SEGrtgpn carrying out their duties.
These sources, however, do not provide the compéttef data required to maintain
oversight over the industry, and to protect congssiand also are typically afforded
proprietary treatment. The extensive cost accagrand investment data provided
through ARMIS reporting is not available from arther source. The ARMIS system is
invaluable because it enables regulators to exatrenés over time, and to make state-
by-state or company-by-company comparisons. In gmamting Qwest’s petition for
forbearance from these reporting requirements wthwért the Commission’s and

states’ ability to fulfill their regulatory respabdities.

27 CoPUC, at 2.
8 Id., at 4.
2 Sprint Nextel, at 14.



D. Contrary to Qwest’s assertions, price cap regulatio does not
sever the connection between rates and costs.

In its petition, Qwest claimed that price cap regjoin obviates the need for cost
reporting because costs are delinked from ratestpatonsumer®’ However, several
commenters provide evidence that important linkdgge#/een costs and rates remain.
Sprint Nextel points out that “even under price oagulation, the Commission must
continue to collect cost information from the ILE@wluding Qwest, because the costs
they incurred to provide regulated services formlihsis of setting initial rates under
price caps® Any subsequent adjustments to the price cap Slarint Nextel argues,
must be based on cost data collected on an ongaisig. In addition, Sprint Nextel
points out that several of the ARMIS reports arefulsn determining Qwest’s
productivity factor, or “X-factor,” used in compag Qwest’s productivity rate to that of
the economy as a whoté.Sprint Nextel also notes that the Commission rhase
access to cost data in order to make adjustmer@svist’s price cap plan based on
exogenous costs.

Ad Hoc also sees the price cap plan regime as goiog process, subject to
adjustments, rather than as a one-time arrangemahiasserts that costs continue to
matter. Ad Hoc echoes Sprint Nextel in referemcthé impact costs might have in
adjusting price cap plans:

Contrary to Qwest’s representation, the data regart the

ARMIS 43-03 reports could impact Qwest’s pricesemgrice
caps regulation. The split of costs and reveneésden regulated

30y Qwest Petition, at 2.
3y Sprint Nextel, at 12.
%2 Id.

By Id., at 13.



and non-regulated operations is a key elementeofdimulation of
exogenous cost changes under the existing priceplap and is
an element that comes into play each year duriegtimual access
tariff filing process and at subsequent pointsmyithe year as
exogenous costs changes are ntade.

Ad Hoc asserts that the use of a price cap plas doenecessarily include just
and reasonable rates, and therefore, that ARMI& régiorting remains necessary. Ad
Hoc states that “even in a price caps regime, limaate test of the reasonableness of a
rate is not whether the rate is consistent withpith@e caps showing required at the time
it is filed but whether the rate produces reverfaes excess of what is required to cover
operating expenses and capital codtsThe accounting information available from the
ARMIS system is essential to assist regulatorsgessing whether rates are just and
reasonable. State Advocates urge the Commissimjdat efforts to eliminate these

valuable tools for protecting consumers.

E. Qwest has failed to demonstrate that the threeriteria
necessary for forbearance are met.

Several commenters agree with State AdvocateQwast makes only a feeble
attempt to show that the three criteria necessarfofbearance have been met.
Specifically with regard to the requirement thabfarance be granted if it is consistent
with the public interest, Qwest relies on the umsrfed argument that forbearance
would reduce its regulatory burden, and thus makere competitive. According to
Sprint Nextel, however, Qwest makes “absolutelatiempt to quantify the burden of

complying with these reporting requirements supglysenposes and it has failed to

34y Ad Hoc, at 4.
%y Id., at 7.

10



show how it is unable to effectively compete beeanfsits ARMIS and 492A reporting
obligations.®®

In addition, regarding the requirement that forbeae be granted if the
regulation in question is not necessary for theqmtion of consumers, Integra notes that
Qwest’s assertion that there ig@rtually no relationship between the information found
in ARMIS reporting and consumer protection représan acknowledgment that there
actuallyis some relationship between ARMIS reporting and oorer protectior’
Integra states that “Qwest has provided no basistbgh this Commission can conclude
that any of the forbearance requirements are meinbtead simply repeatedly makes the
claims that these provisions are met as it ligtsugh the reports for which it is seeking
forbearance®

Ad Hoc agrees with Sprint Nextel and Integra thate& “has not come close” to
showing that the three criteria for forbearanceehiaeen met? “Moreover, because
these reports are relevant to assessing the rdasoras of Qwest rates by the
Commission and the public, grant of Qwest’s PetitMould be inconsistent with the
public interest.*°

State Advocates agree with these commenters thastlvas failed to
demonstrate how its petition satisfies the thrégerta. State Advocates urge the
Commission to recognize that incumbent local exgbararriers have little to lose from

making forbearance requests such as this, but mougdin if they are successful. The

%y Sprint Nextel, at 21.

3 Integra, at 10 (emphasis in Integra’s comments).

%) Id., at 5.
39y Ad Hoc, at 2.
40y Id., at 5.

11



Commission should not only deny Qwest’s petitiothis case, but also discourage other
future weakly-supported requests for forbearance.

F. The forbearance process needs an overhaul.

Several commenters agree with State Advocateshbdorbearance process is
broken, and that changes to reporting requireneetdetter addressed in
comprehensive, industry-wide rulemakings, rathantbn a company-by-company basis.
WUTC notes that forbearance is:

procedurally inappropriate ... for effecting genegrapplicable
changes to the Commission’s reporting requirementBhe
petition addresses issues that affect many regocbmpanies, and
the ability of the FCC and state regulators to riwrthem. For
this reason, changes to the requirements shoudditheessed
through a comprehensive and well-noticed rulemaktiady looks at
the industry as a whole, ... and where appropriatejiges

meaningful alternatives to state and federal regrdeor obtaining
necessary informatioH.

Sprint Nextel agrees that a petition for forbeaeailsmot the appropriate vehicle
to “implement dramatic changes in the ARMIS repaytiequirement$? Sprint Nextel
continues that, “[g]iven the significance of thesporting requirements, any proposed
reporting modifications should only be addressedugh a comprehensive and industry-
wide rulemaking — not through a petition for forkeace that impacts only a single
company.*?

According to CoPUC, “rather than granting forbeamnon an individual

company basis, a broader review of such reporgggirements across all

Ay WUTC, at 11.
2] Sprint Nextel, at 3.

3 Id., at 5.

12



telecommunications providers is appropriate andtalje.”* CaPUC agrees that if the
Commission needs to alter the reporting prografishibuld do so through a broader
rulemaking proceeding and not on a piecemeal Ba3is.

G. The Commission should halt all forbearance procsdings until
the Forbearance Governance Rulemaking is complete.

State Advocates reiterate their position that then@ission’s recent Notice of
Proposed Rulemaking (“NPRM®9brings to bear on this proceeding a topic largant
the specifics of Qwest’s petition itself. Namely;ough the NPRM, the Commission
recognizes that the forbearance process is owrdfal, that it is not being used as it was
intended, and that this improper use may have hdrrohsequences for
telecommunications consumers.

In his statement accompanying the NPRM, Commissible®owell wrote, “By
all accounts, most Members of Congress, most preamusrof individual forbearance
petitions, most opponents of forbearance petitiand,a majority of the FCC all agree
that the forbearance petition process is flawedsimlild be fixed*” Commissioner
Copps stated, “I do not believe that forbearand®isg used today in the manner
intended by Congress. Permanently addressing flasge will require a legislative fix
but there are procedural protections that the F&Cimplement on its own authority to

mitigate some of these problenf§.”

a4y CoPUC, at 1.

) CaPUC, at 4.

6 In the Matter of Petition to Establish Proceduradriirements to Govern Proceedings for

Forbearance Under Section 10 of the Communicatriof 1934, as Amended/C Docket No. 07-267,
Notice of Proposed Rule Making, FCC 07-267 (relv&mber 30, 2007).

4Ty Id., Statement of Commissioner Robert M. McDowell.

8 Id., Statement of Commissioner Michael J. Copps.

13



State Advocates encourage the Commission to r@eetst’s petition on its
substantive deficiencies. In the alternative, heaveState Advocates urge the
Commission to deny forbearance petitions suchiasththe basis of the serious flaws in
the system referred to by Commissioners McDowell @opps above. The Commission
should fix the system itself before using it toqgaes any more petitions for forbearance.

H. The denial of Verizon’s Six MSA petition showshat
forbearance is an exception, not a rule.

The Commission’s December 5, 2007 Memorandum Opiaia Ordedenying
Verizon Communication’s petition for forbearancesin metropolitan statistical areas
also sheds light on the use of forbearance to tokgsilatory responsibiliti€s. In his
statement accompanying the order, Commissioner €sigped that “I support today’s
Order which denies petitioner forbearance reliefrfrdominant carrier regulation and
from its UNE and Computer Il obligations. In dgiso, the Commission further
supports its view that Qwest-Omaha and ACS-Anctewmeretruly unique situationg
Commissioner Copps’ acknowledgement that the Q@Wes&ha and ACS-Anchorage
forbearance petitions exemplified the exceptiothaathan the rule, lends validity to the
arguments of State Advocates, and other commeniertsiegulatory changes should not

be made through one-by-one proceedings, but ratierd be addressed in

comprehensive rulemakings.

49 In the Matter of Petitions of the Verizon Teleph@uenpanies for Forbearance Pursuant to 47

U.S.C. § 160(c) in the Boston, New York, PhiladelpRittsburgh, Providence and Virginia Beach
Metropolitan Statistical AreadVC Docket No. 06-172, Memorandum Opinion and @rde

0y Id., Statement of Commissioner Michael J. Copps (esishadded).

14



. CONCLUSION

State Advocates urge the Commission to deny Qwpstion because Qwest
has failed to show that the three criteria requicedorbearance have been met.
Furthermore, State Advocates, and other parties Hamonstrated that forbearance is an
improper avenue for Qwest to pursue changes inrtiegaequirements.

State Advocates agree with CoPUC when it statesARMIS reporting provides
“substantial benefit at little cost’and with WUTC'’s observation that “[i]t is not ihe
public interest to allow a dominant carrier in thestern United States to be excused
from its reporting obligations without a thorougiview of the potential impacts and
consideration of regulatory alternative$.’State Advocates urge the Commission to
deny Qwest’s petition.
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