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My name is Patrick Pearlman. I am a Deputy Consumer Advocate with West Virginia Consumer Advocate Division.  My office is charged with the responsibility of representing West Virginia’s residential and small business utility ratepayers in state and federal proceedings that may affect such consumers’ rates for electricity, gas, telephone and water service.  My office is also a member of the National Association of State Utility Consumer Advocates (NASUCA), an organization of state utility consumer advocate offices from more than 40 states and the District of Columbia, charged with representing utility consumers before state and federal utility commissions and before state and federal courts.
  I have been a Deputy Consumer Advocate since May 2003 and have represented NASUCA in proceedings before the Federal Communications Commission (“FCC”) and in federal courts involving both wireless and landline carriers’ billing practices, as well as proceedings involving wireless carriers’ early termination fees (“ETFs”) and related contractual issues.  I have previously addressed the FCC’s Consumer Advisory Committee and the National Association of Regulatory Utility Commissioners (“NARUC”) regarding such matters.  I greatly appreciate the opportunity to testify at this hearing regarding issues that affect wireless consumers and S. 2033, the Cell Phone Empowerment Act.

I.
Introduction.


For nearly twenty years, commercial mobile radio service (“CMRS”) providers’ (i.e., wireless carriers) billing and contractual practices have been largely unregulated.  This “hands off” approach may have made sense back in the day when a nascent wireless industry was struggling to establish itself as an alternative form of telecommunications service, subscribed to by a small minority of Americans, and needed protection from the monopoly-based regulatory regimes that applied to traditional landline service.  That approach – specifically with respect to the wireless industry – no longer makes sense in today’s telecommunications market.  And that approach makes no sense where, as here, market forces have failed to protect wireless consumers against various practices that, in other markets, would historically have been characterized as “unconscionable” or in violation of fundamental principles of contract law.
II.
Background.

Prior to 1993, land mobile radio services (as wireless was then called) were subject to two inconsistent regulatory schemes depending on whether the services were “public” or “private.”  Providers of “public mobile services” were treated as common carriers, subject to regulation by both the FCC and States.  “Private land mobile services,” in contrast, were exempt from common carrier regulation altogether.
  


In 1993, Congress altered this framework by amending Section 332(c) of the Federal Communications Act (“Act”).
  Among other things, Congress:  (1) eliminated the disparate regulatory treatment of “private” and “public” mobile services by introducing the concept of “commercial mobile radio service;” (2) amended Section 332(c)(3)(A) of the Act to prohibit State and local governments from regulating “the entry of or the rates charged by any commercial mobile service or any private mobile service,” but expressly preserved States’ authority to regulate “other terms and conditions” of CMRS; (3) authorized States to petition the FCC for authority to regulate CMRS rates where the service is a replacement for landline service and the market fails to protect consumers from unjust and unreasonable rates; and (4) authorized the FCC to forbear from applying most provisions in Title II of the Act to CMRS and CMRS providers, which the FCC promptly did in 1994.
  
Congress made clear, however, that the amendments were intended to give the nascent wireless industry time and space to grow, by eliminating the disparate regulatory treatment of “private mobile” and “public mobile” wireless services, while providing consumers with needed consumer protections.


Yet in the wake of Congress’ 1993 amendments, and the FCC’s orders implementing those amendments, many States ceased utility regulation over wireless carriers’ “other terms and conditions” of service.  In other States, some commissions adopted exemptions or greatly relaxed standards for, among other things, wireless billing and other business practices.  Despite these actions, however, generally applicable State consumer protection laws and laws regulating the formation and enforcement of contracts continued to apply to wireless carriers.  Since 1993, such laws have become a significant source of State efforts to restrain unfair billing and other, unreasonable non-rate practices of wireless carriers. As a result, the wireless industry has enjoyed huge Federal financial support based on technology-neutral rules governing universal service, while at the same time enjoying relative freedom from regulation based solely on their particular (wireless) technology. 
III.
Wireless Industry’s Efforts To Preempt State Law.

Even the minimal oversight States retain under the Act has been too much for the wireless industry.  Over the past two decades, the wireless industry has vigorously sought to avoid virtually any State regulation of carriers’ contractual, billing and related business practices on the theory that such laws are preempted “rate” regulation.  Wireless carriers have sought to invalidate State laws governing:
•
Late payment penalties/fees.

•
Municipal right-of-way and other assessments.
  
•
State universal service fund assessments.

•
Unilateral contractual provisions (e.g., pre-printed contract terms limiting the carrier’s liability, allowing carriers to change material terms without notice, requiring arbitration).

•
Deceptive advertising of rates and charges.

•
Early termination fees.

•
Regulatory fees and assessments.


While wireless carriers have often failed to convince State and Federal courts that virtually any State law regulating their billing, contractual and related practices is preempted, the industry has been more successful selling this argument to the FCC.  For example, purportedly in reaction to NASUCA’s March 2004 petition for declaratory ruling that various “regulatory” line item charges imposed by wireless and landline carriers violated the FCC’s Truth-in-Billing and other orders, the FCC in a 2005 order declared all State laws requiring or prohibiting line items included on wireless carriers’ monthly bills to be preempted “rate” regulation.
  I say “purportedly” because neither NASUCA’s petition, nor the FCC’s public notice regarding that petition, ever suggested preemption was an issue.  In fact, the FCC’s 2005 order candidly acknowledged that preemption arose in wireless carriers’ reply comments or ex parte presentations after comment closed.
  Moreover, in that same order the FCC initiated a rulemaking and sought comment regarding its proposal to adopt more stringent Truth-in-Billing regulations in response to evidence of significant consumer complaints and confusion regarding carriers’ bills, but then, paradoxically, sought comment regarding its tentative conclusion to preempt all State non-rate regulation of carrier billing practices.
  The FCC has not yet adopted final rules or adopted its tentative conclusions regarding such preemption.  

Nor has the FCC ruled on two petitions, filed by the wireless industry’s trade association and a wireless carrier, seeking a declaratory ruling that early termination fees (“ETFs”) are “rates” that States cannot regulate.  However, press reports suggest Chairman Martin is leaning toward preemption.
 
IV.
Continued State Regulation Of Wireless Practices Is Needed.

Consumer advocates are concerned that the wireless industry will use S. 2033 to achieve ends counter to the bill’s goals, much like the wireless industry used NASUCA’s petition to tighten up the FCC’s Truth-in-Billing rules as an opportunity to further its effort to preempt State laws.  We hope that will not be the direction in which the Senate moves because State consumer protection laws need to continue to apply to the wireless industry.  


A.
Wireless Carriers’ Unreasonable, Anti-Consumer Practices.

About the only thing that keeps pace with the rapid changes and developments in wireless services and technologies is the ingenuity and creativity of wireless carriers in adopting a variety anti-consumer billing, contractual and related practices, including but not limited to those discussed below.




1.
Line Item Charges.


Wireless carriers continue to include a variety of line item charges and fees on consumers’ monthly bills that primarily recover ordinary costs of doing business, such as complying with government laws and regulations.  While some carriers pass along their cost of complying with State and Federal laws in their rates, others have adopted numerous line item charges in addition to their rates for service, often denominated in such a way as to suggest that the charge is imposed by the government rather than the carrier, and which are typically not advertised and disclosed, if at all, in the very fine print of the carrier’s service agreement or other materials.  Such line item charges are nothing more than hidden rate increases. In this era of mergers and consolidations, wireless carriers have often simply continued the line item charges of the carriers they have acquired.  For example, AT&T Mobility (formerly Cingular) charges either pre-merger Cingular’s “Regulatory Cost Recovery Charge of up to $1.25”
 or pre-merger AT&T Wireless’ Regulatory Programs Charge of $1.75.  Potential customers have no way of knowing which charge applies, and in areas served by both carriers pre-merger, either charge could apply.  Nor are customers likely to find out what costs each charge recovers, since both purportedly serve the same ends despite originating with different carriers and different networks.
 


Likewise, Sprint Nextel continues imposing line item charges adopted by the pre-merger carriers, Sprint and Nextel.  Customers will find it difficult to determine what those charges will be since Sprint Nextel’s “Terms and Conditions of Service” simply advise customers that their “[r]ates exclude taxes and Sprint Fees, such as a USF charge, cost recovery fees, and state/local fees that vary by area.”
  Much further into Sprint’s Nextel’s contract, the carrier describes surcharges (“Sprint Fees”) that may apply to customers as “including, but not limited to:  Universal Service Fund, E911, Federal Programs Cost Recovery, Federal Wireless Number Pooling and Portability, and gross receipts charges.”
  Customer bills, however, do not provide any itemization of these surcharges but rather simply provide a single line for “Taxes, Surcharges and Fees.”


2.
Descriptions of Service Coverage.


Consumers continue to have difficulty determining whether and where they will have wireless service.  It is generally understood that “dead spots” exist where a wireless signal may be lost, such as when a high hill or mountain blocks a driver’s signal and indeed, the FCC’s rules do not consider this a lack of service.  However, it has been my experience in West Virginia that some “dead spots” are very large and never appear on the coverage maps provided by carriers in their marketing or sales materials.  Another deficiency in coverage maps provided by carriers is the general lack of any information showing county boundaries, which is the sort of information that allows consumers to gain an accurate understanding of where they are likely to have service. We know that carriers have very detailed signal coverage maps but refuse to share them with customers, some going so far as to claim that the areas they actually serve constitutes competitively sensitive information.  This is but one practice that deprives consumers of vital information they need to make an informed, intelligent choices among wireless carriers – and to avoid the costs that flow from choosing a carrier who cannot provide adequate service at the price advertised.   

More troubling, however, are those instances in which a wireless carrier targets its marketing efforts at consumers who are located in areas that the carrier does not, and cannot, serve.  Such efforts led the California Public Utilities Commission (“CPUC”) to fine Cingular $12.14 million, and to require the carrier to issue at least $18.5 million in refunds for ETFs collected from former customers who terminated their service from January 2000 through April 2002.
  Similarly, wireless carriers’ exaggerated representations regarding coverage led the Attorneys General of 33 states to investigate the three largest wireless carriers (at that time) – Cingular, Sprint and Verizon Wireless – and to ultimately enter into settlement agreements (called “Assurance of Voluntary Compliance”) in 2004 that required the carriers to provide more accurate maps, disclaimers and to pay $1.66 million each to the States.  In NASUCA’s opinion, the AVC provisions regarding representations concerning service area would be a good model for either Congress or the FCC to build upon in addressing this issue.


3.
Early Termination Fees.


Another issue that has generated considerable heat, if not light, is the widespread use of ETFs by wireless carriers in conjunction with one- or two-year service contracts.  The wireless industry asserts that ETFs are necessary in order to reduce, or subsidize, customers’ costs of wireless products (i.e., handsets) and services (rate plans) and to ensure that the carriers fully recover customer-acquisition costs, and claims consumers “prefer” long-term contracts coupled with ETFs in order to obtain lower cost service and equipment.
  Such evidence as there is strongly contradicts these assertions.

For one thing, evidence supporting the wireless industry’s claims about the extent to which equipment or customer acquisition costs are subsidized by ETFs is sorely lacking.  No independent authority has ever reviewed the cost of equipment in order to verify, let alone quantify, the wireless industry’s claims.  For its part, the FCC has not considered the issue since its 1992 determination that “subsidizing wireless phones” via ETFs, coupled with fixed term contracts “is an efficient promotional device which reduces barriers to new customers.” 
  That determination itself was not based on a thorough review of such costs.  NASUCA called upon the FCC to revisit the issue in its comments in response to CTIA’s petition for a declaratory ruling preempting State regulation of ETFs,
 and recently adopted a resolution repeating that call.
  To-date, the FCC has not responded.  

In any event, the manner in which wireless carriers apply ETFs appears to undercut their assertions regarding the degree to which ETFs subsidize equipment and other costs.  Most ETFs range from $150 to $200 per line/handset and, except for Verizon Wireless, no major wireless carrier prorates the ETF over the life of the contract or any other period.
  Thus, a customer with a two-year contract who cancels service in the twenty-third month of the contract pays the same ETF as a customer with a similar contract who cancels service in the first month.  Nor do the ETFs vary by wireless rate plan or by equipment purchased by the customer.  If ETFs truly served to lower equipment prices and reduce customer acquisition costs rather than penalize customers for terminating service, one would expect ETFs to be prorated or to vary according to the equipment purchased or rate plan selected.  The fact that they do not strongly suggests something other than the discounting of service is at play and, again, the evidence appears to bear this out.  

In fact, ETFs are decidedly anticompetitive since they appear to be primarily aimed at tying customers to their carriers and reducing customer “churn.”  An August 2005 report issued by the Massachusetts Public Interest Research Group (“MASSPIRG”) estimated that ETFs cost consumers $4.6 billion from 2002 through 2004 in penalties paid or foregone opportunities to obtain lower-cost services.
  Moreover, a survey conducted on behalf of MASSPIRG found that, of the 775 wireless customers surveyed, 36% responded that ETFs had prevented them from switching carriers, while 47% indicated that they would “switch cell phone companies as soon as possible” or “consider switching cell phone companies” if ETFs were eliminated.
  Only 10% of wireless customers surveyed responded that they had terminated service early at least once in the preceding three years (or roughly 3% per year) and had chosen to pay the ETF in order to switch, typically for either lower rates or better service.
  

Finally, even if equipment prices are lowered by ETFs and long service contracts, such measures reduce potential competition because such restraints on customer choice are coupled with carriers’ and manufacturers’ practice of physically locking handsets to the carrier’s service.  Thus, in addition to any ETF liability a customer is willing to incur in order to obtain cheaper or better service, the customer is forced to also incur the cost of a new handset as well as service activation or number porting charges.  Such practices are a dead-weight waste of resources and a brake on more vibrant competition.


4.
Independent Sales Agents’ ETFs.


Another problem with ETFs, and the justification for them, is the fact that independent sales agents for wireless service and equipment also charge ETFs, oftentimes much higher than those charged by wireless carriers.  This problem was highlighted in the Utility Consumer Action Network’s (“UCAN”) comments to the FCC in response to the wireless industry’s petition to preempt State regulation of ETFs.  According to UCAN – and as found by the CPUC in the proceeding that led to the $12.14 million fine assessed against Cingular – independent sales agents in California tacked on additional ETFs of up to $550 per handset, in addition to Cingular’s ETF.
  Since sales agents do not provide either the service or the equipment, there is no reasonable justification for such ETFs; the fees simply ensure the agents will be paid – either their commission if the customer remains with the carrier for the allotted time, or their ETFs if the customer terminates service before the allotted time has lapsed.  Independent sales agents’ ETFs also benefit the wireless carrier, by providing a strong disincentive to terminating service early.
  Significantly, independent sales agents are not subject to regulation by the FCC, though State consumer protection laws might apply – if they are not preempted.


5.
Contracts of Adhesion.

Under most wireless contracts, all the benefits flow in one direction (i.e., to the carrier), and for residential and small business customers there is no real prospect of negotiating over these terms.  Such contracts are adhesionary, especially when one considers that virtually all wireless carriers make use of such terms and conditions.



a.
Unilateral modification of material terms.


Most contracts allow carriers to unilaterally modify the material terms of service, with little or no notice.  For example, AT&T Mobility’s contract provides that the carrier “may change any terms, conditions, rates, fees, expenses, or charges regarding your service at any time,” merely by providing notice to the customer.  However, “changes to governmental fees, proportional charges for governmental mandates, roaming rates or administrative charges” require no notice whatsoever.
  Customers can only terminate their contracts, without incurring ETFs, only for changes that “increase the price of any services . . . beyond the limits set forth in [the customer’s] rate plan brochure” or that “materially decrease the geographical area in which your airtime rate applies.”
  

Similarly, Sprint Nextel’s contract provides that it “may change any part of the Agreement at any time, including, but not limited to, rates, charges, how we calculate charges, or your terms of Service,” commits to provide notice of “material changes” but only “may” provide notice of “non-material changes.”
  What constitutes a “material change that has a material adverse effect” on the customer, however, is solely within Sprint Nextel’s discretion.  Indeed, the inherently arbitrary power Sprint Nextel has in deciding what changes are “material and adverse” was highlighted twice in the past year when the carrier increased its text messaging charges.  When it first increased its text messaging charge (from $0.10 to $0.15/message) in October 2006, Sprint Nextel declared the change to be “material” and allowed customers to terminate service without incurring an ETF.
  Yet when Sprint Nextel increased the same charge (from $0.15 to $0.20/message) again just 10 months later, it declared the increase to be “non-material” and that customers who terminated service in response would be subject to its $200 ETF.
  Verizon Wireless’ contract likewise permits the carrier to make any changes it deems non-material.




b.
Limits on legal remedies.


Wireless carriers make extensive terms limiting customers’ legal remedies for any cause of action, again to the carriers’ benefit.  For example, AT&T Mobility’s contract requires customers to submit any dispute (“whether based on contract, tort, statute, fraud, misrepresentation or any other legal theory” and regardless of whether the dispute predates the contract) to binding arbitration.  Further, by signing up for service with AT&T Mobility, customers “waive their right to a trial by jury or to participate in a class action” and the carrier’s liability is limited to $5,000 or the maximum amount allowed in small claims court.
  Sprint Nextel likewise requires customers to agree to settle any disputes by binding arbitration, to waive their right to trial or arbitration by jury, or to participate in a class action suit.
  Verizon Wireless’ contract similarly requires customers to submit all claims to binding arbitration.



6.
Other Practices.

Another wireless carrier practice merits consideration.  In July 2006, after its acquisition of AT&T Wireless, Cingular began notifying roughly 4.7 million former AT&T customers using older, TDMA technology that, effective October 1, 2006, Cingular would begin charging $5/month for each handset.
  Customers could avoid the surcharge by upgrading their service to Cingular’s digital Global System for Mobile (“GSM”) service.  The surcharge came on the heels of a class action lawsuit, filed in Washington, alleging Cingular violated its merger commitment to maintain service to former AT&T customers by degrading their service to force them to move to Cingular’s GSM service.  According to that complaint, many of the 20 million former AT&T Wireless customers acquired by Cingular ended up paying $18 fees to switch service and were required to buy new phones and pay other fees to initiate service.
  It appears Cingular did not consider the additional surcharge to be a service modification entitling customers to terminate service without incurring ETFs.  At roughly the same time, Cingular began terminating customers who roamed (i.e., made wireless calls carried on another carrier’s network) for more than 50% of their monthly usage.  The kicker here is that the coverage area for GSM service is typically smaller than that for analog or TDMA service, meaning that those former AT&T Wireless customers forced over to Cingular’s GSM service could end up either no longer having service (in which case they were probably locked in by Cingular’s ETF) or roaming more often (subjecting them to possible termination by Cingular, after spending the money to upgrade to GSM service). 

B.
The FCC’s Response Has Been Neither Timely Nor Adequate.


The FCC has not responded to complaints involving wireless carriers’ billing and other practices, despite having ample authority to investigate and address unreasonable carrier practices under the Act.  It is not as though the FCC is unaware of consumer dissatisfaction or complaints regarding the wireless industry’s more egregious practices.  According to the FCC’s quarterly reports summarizing consumer complaints and inquiries received by its Consumer and Government Affairs Bureau, complaints regarding wireless carriers’ billing and rates, early termination fees, marketing and advertising practices (including alleged misrepresentations) have consistently been in the top five categories of complaints received regarding wireless service since the First Quarter of 2002.


Despite the relatively high proportion of complaints involving wireless billing and rates (including line item fees and charges), ETFs and marketing practices, the FCC has not undertaken  a single enforcement action against any wireless carrier involving such complaints.  This is not surprising, given the similar lack of FCC enforcement against landline carriers for violations of its Truth-in-Billing rules.  The lack of FCC action was cited by none other than Commissioner Michael J. Copps in his dissent criticizing the agency’s 2005 decision to preempt state laws affecting wireless line items:

The majority says that with the states preempted, the Commission will not hesitate to enforce its truth-in-billing requirements. But to date all the Commission has done is hesitate. In the six years since adoption of our truth-in-billing requirements, I cannot find a single Notice of Apparent Liability concerning the kind of misleading billing we are talking about today – the only ones I find involve slamming. Yet in the last year alone, the Commission received over 29,000 non-slamming consumer complaints about phone bills.

Since Commissioner Copps wrote that dissent, the FCC has dramatically increased its enforcement tally – from 0 to 1.


The wireless industry often cites the relatively low rate of complaints, as a percentage of total customers, received by the FCC as an indicator that there is no problem with its billing or other practices.  However, this is more likely due to consumers’ understanding that lodging a complaint with the FCC is largely a fruitless exercise.  For one thing, customer satisfaction surveys typically show that the wireless industry generally experiences high rates of customer dissatisfaction, yet customers switch carriers “surprisingly infrequently.”
  Moreover, States’ experience suggests that consumers often do not register complaints unless they know regulators are investigating wireless carriers’ activities and the number of complaints lodged with State regulators is vastly outweighed by the number of complaints lodged with the carriers themselves.  For example, while only a few thousand consumers lodged complaints with the CPUC regarding the fraudulent service claims and marketing efforts that led to the $12 million fine against Cingular, the record showed that nearly 144,000 “trouble tickets” regarding such claims were opened by the carrier during the same period.
  

Similarly, a March 2007 report submitted by the Connecticut utility commission to the State’s legislature noted that its toll-free wireless complaint hotline registered over 19,000 calls in 2006 alone (more than the total number of informal wireless complaints received by the FCC during the same time period).  However, the report lamented the fact that only 507 callers registered their complaint – most callers aborting the process when they learned the agency had little ability to resolve their complaints.
  Wireless carriers, naturally, disagreed with the State agency’s request for authority to enforce wireless consumer rights and service quality, and instead suggested that the competitive market, combined with state and federal consumer laws and FCC regulations (the same state laws wireless carriers have been trying to preempt), protects consumers sufficiently.  

Consumers are not stupid.  They are unlikely to bother agencies to register complaints that they know the agencies cannot, or will not, take meaningful action to address.  NASUCA’s members understand this practical limitation on consumer complaint statistics very well.  It is also something FCC Commissioner understands as well:
[NASUCA’s] petition was the ideal vehicle for the Commission to initiate a fresh dialogue on how to make bills more honest, readable and easy to understand. . . .  Yet we forge ahead [by preempting State laws], bypassing the opportunity NASUCA gave us to rein in incomprehensible bills. I'm afraid consumers will remember that when they called this Commission for help understanding their phone bills, we hung up.

V.
Preemption Is Unnecessary And Will Harm Consumers.

No doubt Congress will be told by the wireless industry that it must have preemption in order to flourish, that the cost of complying with 50 States’ laws increases the cost of wirelelss service, and that that it cannot innovate or offer customers lower rates or better quality services without eliminating State laws that apply to it.  Congress has heard this story before, and it is just that – a story.


When Congress amended the Act in 1993, wireless service was primarily a novelty, subscribed to by relatively few Americans (16 million customers) and with a limited footprint (11,550 cell sites).
  Conditions have changed radically since then.  According to the wireless industry’s trade association’s semi-annual survey, there were over 233 million wireless subscribers in the United States at the end of 2006, and 195,613 cell sites.
  The wireless industry has experienced spectacular growth, posting double-digit growth in subscribership, revenues and usage virtually every year since 1993, all despite the application of the State laws wireless carriers are likely to claim must be preempted were in effect.
  
Moreover, while the wireless industry has experienced tremendous growth since 1993, it has also become increasingly concentrated.  According to the FCC’s most recent data, as of the end of 2005, the top four wireless carriers (AT&T Mobility, Verizon Wireless, Sprint Nextel and T-Mobile) held 86% of the wireless market.  If the fifth largest carrier, Alltel, is included then the top five carriers held over 92% of the market.
  Two of these carriers – AT&T Mobility and Verizon Wireless – are subsidiaries of the two largest landline carriers nationally as well.  In other words, State laws that constrain wireless carriers’ billing or other business practices are unlikely to jeopardize such large carriers’ ability to provide service in the United States, or their relative profitability.


Finally, wireless service has become, more and more, a true substitute for landline service.  While estimates vary, there is no doubt that a substantial number of traditional landline customers – especially those who are younger or with lower incomes – have “cut the cord,” terminating their landline service and relying purely on wireless to serve their telecommunications needs.  Moreover, wireless carriers themselves increasingly regard themselves in the same role as traditional landline carriers.  Wireless carriers have sought – and obtained – designation as “eligible telecommunications carriers” (“ETCs”) under Section 214 of the Act, thereby entitling them to subsidies from the Federal Universal Service Fund (“USF”), allowing them to collect over $1 billion in USF subsidies.  In fact, over 99% of the growth in federal USF subsidies is associated with subsidies to wireless carriers who have been designated as competitive ETCs.  

The wireless industry is no longer a nascent industry that needs “kid glove” treatment in order to succeed, and wireless service has become, for all intents and purposes, a substitute for traditional landline service.  Nor is the wireless industry’s oft-cited evil of “Balkanized” regulation a legitimate basis for preempting long-standing State laws involving consumer protection, unfair trade practices, taxation, or other exercises of their historic police power.  Many national industries are similarly subject to dual state and federal regulation.  For example, automobile manufacturers, oil and gas producers and refiners, and other manufacturers must comply with both State and Federal environmental and workplace safety laws.  Similarly, insurers and lending institutions are heavily regulated through disclosure laws, agent licensing, bond requirements and other state-specific requirements.  Even so-called “borderless” industries like telemarketers and mail order houses must comply with State and Federal regulations on the time, place and manner of their contacts with consumers.

Traditional landline carriers have long been subject to State laws of general applicability and regulation as utilities, at least with respect to their intrastate services.  As wireless carriers become more and more a substitute for traditional landline service, and hold themselves out to consumers and regulators as such, the argument for broad State preemption makes less and less sense.  In fact, the preemption the wireless industry seeks violates notions of competitive neutrality and may very well upset the balance between wireless and landline service as they become increasingly competitive with one another.


The preemption the wireless industry seeks makes no sense from a public policy perspective either.  For one thing, States have often taken the lead in protecting consumers or establishing fair business practices long, with the Federal government following suit and establishing laws governing interstate service based on models previously established by States –usually years later.  This has proven to be the case time and again in telecommunications regulation.  For example, Congress amended Section 258 of the Act to address “slamming” and “cramming” practices by carriers in 1996, long after States enacted laws or adopted regulations prohibiting such unreasonable carrier practices.  Likewise, States were years ahead of the FCC and Federal Trade Commission in establishing “Do-Not-Call” registries to combat harassing telemarketing calls plaguing consumers.  Similarly, States led the way in addressing carriers’ misuse of customer proprietary network information, years before similar protections were enacted by Congress and implemented by the FCC.  With all due respect, State legislators and regulators are far more accessible to their citizens, can more readily understand and address relevant local considerations (e.g., geography and topography), and tend to respond more quickly to their citizens’ needs, than the Federal government.  

The idea that a Federal regulator in Washington, D.C. can be the same advocate for a consumer in Wailuku, Hawaii, Brainerd, Minnesota, Eagle River, Alaska, or Mabie, West Virginia, or any of the myriad communities that State regulators call home is simply not credible.  Even when Federal regulators want to help, studies show that consumers in locales far-removed from Washington, D.C. typically contact local regulators and officials with their complaints and are far less likely to turn to Federal regulators for help.
  


Not preempting State laws governing wireless carriers’ non-rate practices makes sense from an economic standpoint as well.  Having State regulators and courts protect consumers from unreasonable business practices by wireless carriers or other utilities does not cost the Federal government a penny – and that strikes NASUCA as a pretty good deal for the Federal government.  If Congress preempts State laws in conjunction with enacting the sort of consumer protections envisioned in S. 2033, such action will require the allocation and expenditure of substantial resources (money, time, personnel) to implement a purely Federal response to the sort of wireless consumer issues that States can provide themselves – if consumer protection is to be anything more than a hollow promise.  

Finally, preempting State laws in favor of a single, one-size-fits-all Federal program overlooks the valuable role ordinary citizens play as private attorneys general in bringing to government’s attention, through actions seeking legal and equitable relief in State courts, business practices that are unreasonable, deceptive, misleading or fraudulent.  If Federal legislation deprives consumers of this role altogether, or forces them to seek redress only in Federal courts that are more expensive and more intimidating to consumers than state courts because they are more removed from the local community and citizens’ experience, then this valuable tool of government is lost.


As Justice O’Connor noted, the Republic’s Founders fully appreciated these realities:
This federalist structure of joint sovereigns preserves to the people numerous advantages. It assures a decentralized government that will be more sensitive to the diverse needs of a heterogenous society; it increases opportunity for citizen involvement in democratic processes; it allows for more innovation and experimentation in government; and it makes government more responsive by putting the States in competition for a mobile citizenry.

Preempting State laws as industry is likely to urge is analogous to combating rising crime by taking the local cop off the beat and makes about as much sense.
VI.
Conclusion.

NASUCA certainly supports the goals and objectives embodied in S. 2033.  The bill represents a good first step toward reining in a host of anti-consumer, anti-competitive practices that have been allowed to flourish in the wireless industry, and makes it clear that State laws that are more protective of consumers are not preempted.  NASUCA hopes the goals and objectives of S. 2033 will not be subverted by arguments that preempting State laws is the price that must be paid to give consumers greater protection from such practices.
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