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Before the
Federal Communications Commission
Washington, DC 20554

In the Matter of )
) CC Docket No. 01-92
Intercarrier Compensation )

REPLY COMMENTS OF
THE NATIONAL ASSOCIATION OF STATE UTILITY CONSUMER
ADVOCATES
ON THE MISSOULA PLAN

INTRODUCTION AND SUMMARY

Just prior to the February 1, 2007 date set feffithng of reply comments on the
so-called Missoula Plaithe Missoula Plan Supporters and several stdtgy uti
commissions (“MPSSSUCSs”) filed an ex parte commainon that contained
amendments to the Missoula Plan, adding a “Fed@sathmark Mechanism” (“FBM”)
to the Plart. In a Public Notice released on February 16, 260¥ Federal
Communications Commission (“FCC” or “Commissiongpuested comment on the

amendments.

! See ex parte communication (July 24, 2006) froeNMRUC Task Force on Intercarrier Compensation
(“NARUC Task Force”), with “Missoula Plan” attached

2 See ex parte communication (January 30, 2007) frenMissoula Plan Supporters and the Indianatytili
Regulatory Commission, Maine Public Utilities Corssion, Nebraska Public Service Commission,
Vermont Department of Public Service, Vermont RuBlervice Board and Wyoming Public Service
Commission (“January 30 ex parte”). (Hencefortigas specifically noted, references to the Jand@ary
ex parte are to the portion of the document follaywtihe cover letter that is labeled “Supporting
Comparability Through a Federal Benchmark Mecharijsim a February 5, 2007 filing, two errors ireth
attachment to the January 30 filing were corrected.

3 DA 07-738.



The National Association of State Utility Consumelvocates (“NASUCA?)
presents these initial comments on the FBM. Thilk&uld be worth more
consideration if it were presented independentthenCommission’s universal service
dockets. Unfortunately, the FBM m®t presented independently: It is inextricably
entwined with the fundamentally misguided and fldw&ssoula Plan, and therefore
should not be adopted, for the many reasons d#tifothe initial and reply comments
filed by NASUCA and by many other commenters. As NASUCA statid\SUCA
believes all such attempts to rescue the Missolala &e a forlorn hope. No amount of
make-over can disguise the plan’s rotten foundatién

It is notable that the FBM is proposed as a meawsitrect one of the glaring
inequities of the Missoula Plan, that being “thieetls of the Plan on ‘early adopter’
states, i.e., those states that have already ttten to substantially reduce intrastate
access charges.'The Missoula Plan as originally presented “sclvbéd problem of
intercarrier compensation by substantially redudmercarrier payments, but replaced

every dollar in lost revenuend more with payments from the subscriber line charge

* NASUCA is a voluntary, national association of semer advocates in more than forty states and the
District of Columbia, organized in 1979. NASUCA’&mbers are designated by the laws of their
respective states to represent the interestslafwbnsumers before state and federal regulaodsin the
courts.See, e.g., Ohio Rev. Code Chapter 4911; 71 Pa. Cons. Stat. 8 309-4(a); Md. Pub. Util. Code
Ann. § 2-205(b); Minn. Stat. Ann. Subdiv. 6; D.Code Ann. § 34-804(d). Members operate
independently from state utility commissions, agamétes primarily for residential ratepayers. Some
NASUCA member offices are separately establishet@ate organizations while others are divisions of
larger state agencies ., the state Attorney General's office). Associtel affiliate NASUCA members
also serve utility consumers, but have not beeatedeby state law or do not have statewide aughorit

®> See NASUCA Initial Comments, filed October 25, BONASUCA Reply Comments, filed February 1,
2007.

® NASUCA Reply Comments at 2, n.3.

" January 30 ex parte at 1.



(“SLC") and from the federal universal service fuidSF”).® The FBM “solves'this
problem by adding an additional $800 million to federal USF! This eases some of
the burden on “early adopter” states, but doesysadreasing the burden on everyone
else. The cost to consumers of reducing interarates by $6 billion rises to over $7
billion under the FBM.

And the FBM continues the fundamental fatal flavired Missoula Plan, that
being its assumption that dollar-for-dollar repkaent of lost intercarrier compensation
revenues is lawful, necessary and reasonable.Migsoula Plan plus the FBM
represents even more of a lock-in of local teleghcompanies’ revenues than did the
Missoula Plan standing alone. Such guaranteesegiteer a necessary nor a reasonable
means for dealing with the problems with the curietercarrier compensation systém.
Taken all together, the FBM can perhaps be destabdboth “too little” (it does not
solve the Missoula Plan’s problems) and “too mu@htosts even more than the original
Missoula Plan).

It should be clear that NASUCA agrees with the FBNMfentification of one of
the central problems with the Missoula Plan:

These early adopter states have suggested thetMhmould
impose a disproportionate burden on their custometsecause
the early adopter states have either eliminatesharply reduced
intrastate access charges, their carriers maytitkedrio fewer or

even no RM dollars. Furthermore, customers inyessdbpter
states already bear the burden of funding an ekptate universal

8 As discussed in NASUCA's comments, the ILECs willlect $6.9 billion to replace $6.0 billion in los
intercarrier compensation. NASUCA Comments at 36-3

® January 30 ex parte at 7.

1 NASUCA's proposals were fundamentally superiothi Missoula Plan. See NASUCA Comments at
76-92. NASUCA's proposals are also superior toNtigsoula Plan as amended by the FBM.



service fund or higher local rates caused by ttaiie’s reduction
of access charges. At the same time, customéhese states will
be required to help pay for the recovery of initstaccess
revenue reductions in states that were not eadptads''

But the solution to this problem is not to increttse burden on other customers -- to the
tune of $800 million dollars. The solution is twopt a plan -- like NASUCA'’s -- that

does not guarantee the carriers recovery of dhaf lost dollars... and more!

I. DESCRIPTION OF THE FBM

The FBM adopts four separate but interrelated mweisims that adjust the federal
funding to states, acting as a supplement to tlstr&Rgure Mechanism (“RM”) included
in the original Missoula Plan. The FBM adds a ectgd total of $806 million annually
to the $1.25 billion “universal service” fundingrdained in the original Missoula PI&n.

Key to the FBM is the adoption of a “high benchkn@rget” (“HBT") of $25.00
and a “low benchmark target” (“LBT”) of $20.00.The targets are compared to
“residential revenues per line” (“RRPL"), consigjiof “the sum of the basic residential
local rate (1FR or equivalent) plus current int&estSLC plus current intrastate SLC and

SLC-like surcharges ... plus State USF per Line fgivan study area"”

1 January 30 ex parte at 2.

12 January 30 ex parte, “Effects of Missoula PlantResure Mechanism and Federal Benchmark
Mechanism” (“RM and FBM"), page 2. As discussegfathis figure is decidedly low.

13 January 30 ex parte at 1. There is no explanafitiow these targets were derived.

¥d.



So-called “Category A” funding will replace the Maula Plan’s SLC increases,
where the current RRPL is greater than the HBThe telephone company is guaranteed
the same level of revenues; the source of thossntes has simply changed. Similarly,
where the current RRPL plus the Missoula Plan’s 8idteases would be greater than
the HBT, Category A funding will replace the SLC@mt that is in excess of the HBT.
(Numerical examples are given in the January 3pagte.) Category A funding is
calculated to be $579 million of the $806 millianal calculated in the FBM, which
would go to 40 statés.

Category B funding is available where RRPL excabddHBT (before addition
of the Plan’s SLC increases), and funds 75% ofltfierence between RRPL and the
HBT. Unlike Category A, Category B does not repla@e$hC increases: Category B
funding is used either to replace explicit intréstaigh-cost USF funding, or to replace
all or part of the current (pre-Missoula Plan) SLCis estimated that $141 million in
Category B funding would be required, which woutdtg 27 state¥.

Category C funding is available only for stated tleeady have intrastate high-
cost USF fund$’® Category C funding is intended to replace inat@shigh-cost funds,
but “the total amount of funding a state receivesif Category B and Category C

funding cannot exceed the lesser of $10 milliotherstate’s intrastate high-cost

21d. at 4.
%1d., RM and FBM, pp. 1-2.
71d. at 5.
81d., RM and FBM, pp. 1-2.

' The FBM discussion refers to these as “eligibiéfastate USF funds; other USF funds are not iredud
Seeid. at5, n.7.



funding.”® It is estimated that there would be $111 milliorCategory C funding, which
would go to 18 states.

And then there is the “Low Rate Adjustment,” whishntended “to reduce the
total requirement for RM dollars? If the RRPL plus the increased SEG below the
LBT (i.e., less than $20.00), and the carrier neeeifunds from the RN¥f,then up to
$2.00 will be imputed to the carrier's SLC, “ane ttarrier’s draw from the RM will be
reduced by the same amoufit.The carrier is not required to actually incretimeSLC.
The Low Rate Adjustment will not apply where a s®intrastate access charges are
cumulatively within 10% of current interstate accebarges. The Low Rate Adjustment
is estimated to reduce the RM by a total of $23ionilin 19 state$’

The net impact of all four mechanisms is showrhialanuary 30 ex parte.
According to these calculations, only two stategni@cticut and Delaware) and the
District of Columbia receive no RM or FBM,; six stat(Alabama, Florida, Missouri,
New Hampshire, New Jersey and Tennessee) see siesifieam adding the FBM; and

the rest see increases in varying amounts, rarigpng e.g., Arizona, which sees its

Dd. at 6.
2|d., RM and FBM, pp. 1-2.
21d. at 6, n.7.

3t is not clear what would happen for the LRA ifrihg the Missoula Plan-scheduled increases to the
SLC the total increased above the LBT.

24 Only five jurisdictions do not receive funds frahe RM.
#1d. at 6.
%d., RM and FBM, pp. 1-2.

4.



funding increased by 1.5%, to Hawaii, which actpediceives 740 times as much support
under the combined RM and FBM as it would have it the RIM?

The January 30 ex parte also attempts to put soate sn the per-state dollars by
framing them as “impact per residential lirf&.But this comparison includes, in addition
to the RM and FBM, the Lifeline dollars that wodldw to companies from the Plan’s
proposal to exempt Lifeline customers from SLC @ases, as well as the increases to the
High Cost Loop Fund that are also a part of the PlEhese two categories, however,
represent 18% of the dollars flowing through theaes of the combined Missoula Plan
and FBM, so that the total numbers remain somevéb@vant. With those caveats, on a
per-line basis, the impact of the FBM ranges fr@dr63 per month in lllinois to $16.13

per month in Wyoming and $16.15 per month in S@dkota®®

. THE FUNDAMENTAL ASSUMPTIONS OF THE FBM ARE
FLAWED.

The very first page of the January 30 ex partatgaip the fundamental flaw in
the FBM: “Our proposal targets new federal suppmstates that have the highest end-
user ratesmany of which are the result of early state initiatives to redawitched access
charges.™ Likewise, in the description of the FBM it is t&td:

[T]he mechanism addresses states with very higlusadrates
that are at or above a High Benchmark Target r&tech states

% That is, $8,140,964 compared to $11,162.

21d., pp. 3-4. As discussed below, the ex panteneously characterizes this impact as a “bentfit”
residential customers.

%0 Other states show up with smaller per-line impaeis., Delaware with 0.01 per month, but that come
entirely from the Missoula Plan’s Lifeline provisi®, and does not involve the FBM at all.

31 January 30 ex parte, cover letter at 1 (emphalsied).



presumably have allowed carriers to raise end user ratesdover

costs that previously were recovered through itdtasaccess

charges?
This is avery large assumption on which to base an $800 miBigpport mechanism.
Particularly the assumption that “states with eigh end user rates” are necessarily
those that raised rates “to recover costs thatquely were recovered through intrastate
access charges.”

Clearly, the FBM largely ignores actual intrastateess charges and the state
regulatory decisions that dictated those ratededoaies A, B and C make no mention of
access charges at all. Access charges come amply in the Low Rate Adjustment,
where the adjustment is not made if intrastate seccharges are within 10% of interstate
charges.

Another fundamental mismatch occurs in the FBVEstment of the SLC.

Where the FBM deems rates to be too high, SLC as&e are prevented by having the
dollars come from the federal USF. The MissounPBupporters have argued that
ILECs will not be able to increase their SLCs te taps allowed under the Plan, due to
competitive pressures. NASUCA did not accept pnatnise, but would note that
shifting costs from the SLCs (arguably not automdiecause of the alleged competitive
pressure) to the USF (which is guaranteed, bedausk be paid by other companies’
customers) further enhances the revenue posititimedlECs, and dampens competitive

pressures. But this is exactly what the Missoulda s all about: protecting ILEC

revenue from competition.

%2 January 30 ex parte at 1 (emphasis added). $he &f whether these are really states with “végh h
end user rates” is addressed in Section IV.



IV.  THE FBM'S ATTEMPT TO ACHIEVE RATE COMPARABILITY
IN THE CONTEXT OF THE MISSOULA PLAN IS
FUNDAMENTALLY MISGUIDED.

It should be clear from the outset that the FBMal concern is not with
intercarrier compensation. Rather, as stateddrctiver letter, “The proposal we have
crafted ... relies on national residential ‘rate benarks’to establish comparability
among states’** Rate comparability among states is, of course,afrthe goals of the
Act, which seeks to ensure that “consumers inegjians of the nation ... have access to
telecommunications and information services ... #iatreasonably comparable to those
services provided in urban areas and that areadlaibt rates that are reasonably
comparable to rates charged for similar servicaghan areas®

NASUCA objected to the Missoula Plan’s use of fatlaniversal service funding
as a means of preserving carriers’ revenues, ioagheext of reform of intercarrier
compensatiof. As noted above, the FBM adds $800 million in USEhe Missoula
Plan, making the issue even more serious, and makaven more clear that this change
could not and should not be adopted in the cupestteeding. At the very least, these
issues should be referred to the Federal-Stat¢ Board on Universal Service, pursuant
to 47 U.S.C. 8§ 254(a)(1).

In one specific respect, the FBM actually preenapt®ngoing Commission

investigation, that being the remand from th& @rcuit Court of Appeals of the FCC's

3 January 30 ex parte, cover letter at 1 (emphasied).
347 U.S.C 254(b)(3).

%It should be recalled that NASUCA’s ICC proposised carriers to resort to the USF if the loss of
revenues produced rates that were not reasonalmgamable, under the terms of the current USF, mdth
guarantees.



high-cost support mechanism for non-rural telephmmapanies® In its first rejection of
the Commission’s definition of reasonable compaditgbthe Court insisted on a more
precise definition “that reasonably relates tostatutory principles?

This attempt to establish comparability also sffeom a narrow definition that
goes far beyond most of what has previously beepgsed to the Commission. The
Commission at one time found that rates greater ##3%5% of the national average were
not reasonably comparable; currently the standatiat rates more than two standard
deviations of the national average are not readprainparable.

The FBM established $25.00 as the “high rate” wiaglditional support is
needed, and essentially adopts a $20.00 rate goihiebelow which no additional
assistance is needed. This effectively supplé@£ommission’s requirement to define
reasonable comparability as reinforcedQwest I1.

The FBM'’s attempt to adopt this narrow range tésaconsisting only of the 1FR
rate and the SLC, appears to be an attempt anahtiatemaking, which is consistent
with the overall preemptive thrust of the MissoBlan. NASUCA addressed and
rebutted that preemptive thrust in the earlier cemis, which also apply to this aspect of

the FBM.

V. THE FBM'S ATTEMPT TO CALCULATE CONSUMER
BENEFITS IS FUNDAMENTALLY FLAWED.

The presentation of the FBM includes a chart pheports to show “Model

% Qwest Communications v. FCC, 398 F.3d 1222 (0Cir. 2005)(“ Qwest I1”); see alsdQwest
Corporation v. FCC, 258 F.3d 1191 (1dCir. 2001) (Qwest I7).

37 Qwest I, 258 F.3d at 1202.
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Results by State with Estimates of Net Benefit ésiBential Customers?®” The chart
provides total residential access lines for eaatestlong with the amount of the
Missoula Plan Restructure Mechanism attributabkeaith state; the amount of Lifeline
dollars attributable to each state; and the Miss®&lhn increases to the High Cost Loop
Fund attributable to each state. These dollalst@t@ combined and divided by the
number of residential access lines to calculat®i@l'impact on residential customers”
per line per month. This is compared to a caled&0.38 per month incremental USF
assessment based on working numbers and specgssacgnnections, to yield a “Net
Benefit to Residential Customers.” It is asserbaed on these calculations, that “[t]he
FBM proposal provides net positive support for 88es.*® This statement, and the
chart on which it is based, are so full of holest tio accept them would be Foolish
Beyond Measure (“FBM”).

First: The “impact” calculation totally ignoresetiMissoula Plan’s SLC increases
that occur for all customers whose rates do no¢ex¢he High Benchmark Target.
These increases would swallow the purported netfiidor most states.

Second: Although the calculation of the RM impawatportedly “[ijncludes

CLEC/CETC payments!” (reflecting portability of the RM paymentghere is no

3 Attached to January 30 ex parte.
39 January 30 ex parte at 7.
0 See “Projected Per Unit USF Assessment Charg®Beth” page.

1 About which there was considerable controversy.
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indication of portabilityfor the FBM.** Currently, CETCs collect 28.5% of the high-cost
fund; adding CETCs would, therefore add $230 millio the FBM cost estimates.

Third: Most fundamentally, this calculation difgotquates the impact on (i.e.,
dollars flowing to) telephone companies from the ,RiM FBM and the HCLF with the
purported impact on residential customers. The-RWhich represents the bulk of these
dollars -- does not flow directly to customers.itNer does the HCLF. In the FBM,
Category A and B and possibly Category C flow tetamers; likewise, the Lifeline
benefits go to customers. This makes the assesfiaritotal impact on residential
customers” as a per-line benefit from these dobassbstantial exaggeration.

Fourth: Like the calculations in the Missoula Pitself, the calculation of
benefits based on incorporating a numbers-basetlg@mections-based) USF
assessment mechanism is misleadingnd by assuming first, as discussed above, that
all the benefits flow to residential customers whgnoring the costs imposed on non-
residential customers of the USF assessments eeljoyr the FBM, this presentation
further muddies the waters.

It is certainly possible that these attempts atudating the “benefits” of the FBM
are well-intentioned uses of fairly obscure ddgegardless of intentions, however, these
calculations cannot be taken at face value. Ity the problems with the calculations are
such as to make them worthless as a means to &valttzer the Missoula Plan itself or

the Plan amended by the FBM.

*2The FBM is ostensibly based on “the effects offtan on universal service in states with highsated
rural populations.” January 30 ex parte, coveefeadt 1. The FBM therefore would have to be pogabl
like the rest of the high-cost USF.

*3 See NASUCA Comments at 29-30. As with the Plaelft the change in the assessment mechanism is
not a necessary part of the FBM.
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VI.  THE FBM WILL IMPOSE UNSUPPORTABLE BURDENS ON TH E
USF.

In its Reply Comments, NASUCA set out the full imep of the Missoula Plan on
the USF as $2.778 billiofi. With the modifications to the Missoula Plan wrbtigy the

FBM, the total impact on the USF can now be caledlas follows:

Impact of Restructure Mechanism $1,251 million
Additional RM Payments to CETCs $ 357 million
Impact of FBM $ 806 million

Additional FBM Payments to CETCs $ 230 million
Impact of HCL Changes $ 252 million
Additional HCL Payments to CETCs $ 72 million
Impact of Change in % of Support $ 22 million
Impact of Option to Use Non-Rural $ 22 mitlio

Additional Payments to CETCs $ 13 million
Impact of Lifeline Exemption $ 225 million

TOTAL KNOWN USF INCREASES $3,250 million
The known increases caused by the Missoula Plamasded by the FBM will amount
to a 46% increase in the current $7 billion USF.

Although supporters of the Missoula Plan took issith NASUCA's claim that
the original Missoula Plan imposed a 32% increasthe USF, the FBM’s own
calculations show the impact will be a 40% increa®a page 5 of the Appendix to the
FBM, there is a calculation of the incremental d&im the proposed per unit USF
assessment caused by the Missoula Plan as ameptteel BBM?> As shown on that
page, the per unit USF assessment will rise fror@3per unit to $1.33 per unit, an

increase of $0.38 per unit, or 40%. Because thd E8lculations do not include

“* NASUCA Reply Comments at 12-14.

*5 NASUCA has previously pointed out that the pett assessment method included with the Missoula
Plan’s calculations does not exist, is not supgbaleMissoula supporters, and is not actually pathe
Missoula Plan. See NASUCA Comments at 29.
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additional payments of FBM support to CETCs untderECC'’s portability rules, the
estimates of the ultimate impact on the USF areststdted. Nevertheless, whether the
increase is 40% or 46%, the final conclusion iss&mme: The increase in the USF caused

by the FBM is excessive and not supportable.

VIl.  CONCLUSION

The FBM is posed as a solution for the MissounPIAs presented, however, it
is definitely part of the problem. The total impaa the USF of the Missoula Plan as
modified by the FBM can be calculated as $3.25dmijlan almost 50% increase in the
current $7 billion fund. Both the original MissauPlan and the Plan as modified by the

FBM must be rejected.

Respectfully submitted,

/s/ David C. Bergmann
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